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QUESTIONS PRE SENTED 

I 

Whether evidence that appellant entertained a grievance 
against deceased, that he expressed his intention to get 
him, that he sought out the victim with a loaded gun, that 
he fired four shots, two of which entered the rear of the 
dead man’s head, that the claim of self-defense was un¬ 
substantiated by nearby witnesses and by the physical 
evidence, was such that a “reasonable mind might fairly 
conclude guilt beyond a reasonable doubt” and therefore 
sufficient to support a verdict of first degree murder? 

n 

Whether there is any evidence of suppression of evi¬ 
dence helpful to the defendant by the prosecution, and 
whether, in any event, the absence of the knife prejudiced 
appellant’s claim of self-defense? 

in 

Whether error can be assigned for the discharge of 
alternate jurors before instruction to the jurors in the 
absence of objection by the defendant and in the absence 
of a showing of resulting prejudice, and whether there is 
evidence of such a premature discharge? 

IV 

Whether the omission of a charge that an appreciable 
time must elapse between the formation and execution of 
an intent to kill from an instruction on first degree murder 
is reversible error in the absence of such a request therefor 
and in the absence of any issue of fact concerning the 
duration of time appellant deliberated? 
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®niteiJ States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,975 


Luther R. Weakley, appellant 

v. 

United States op America, appeli.be 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


OOUNTERSTAXEMENT OF THE CASE 

On May 20, 1950, which was a Saturday morning, the 
appellant came to the offices of Blue Plate Foods, Inc. at 
about 9:30 a.m. The deceased, Carnes, who was the 
Branch Manager of the firm, was already present. As the 
appellant entered, Mr. Nations, who was a salesman, and 
Mr. Carnes, were leaving to go to breakfast. According 
to Mr. Nations, the appellant greeted Mr. Carnes and said 
he would like to talk with him. Carnes replied that they 
would talk when he got back. (R. 78) Thereupon Carnes 
and Nations left the building and went to breakfast, being 
gone about 35 minutes. 

On the previous day, Friday, May 19, 1950, the appel¬ 
lant had had a final inventory taken of the wares on his 
delivery truck. Mr. George Witmer, the Route Supervisor, 
had made the check and informed Weakley that there was 
a $17.00 shortage. Thereupon Weakley himself checked 
and indicated that this was true. (R. 171 et seq.) As the 
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appellant left the building of the company on Friday eve¬ 
ning at about seven o’clock he said to the other salesmen, 
including a James Ward, Paul Wiley and Douglas Nations, 
something to the effect that he would be seeing them, 
leaving them with the impression his employment was ter¬ 
minated. (R. 39,127) 

When Carnes returned from breakfast with Nations, 
the appellant was still waiting in the salesroom. Carnes 
went to the rear of the building; Nations, to the sales office. 
While Nations was sitting at his desk preparing a report, 
the appellant thrust some papers in front of Nations and 
remarked, “I am going to get Mr. Carnes. He fouled me 
up.” (R. 44, 80) 

On the same morning at about 9:30, the appellant also 
talked to a salesman, Paul Wiley, who was on the premises. 
Wiley remarked to the appellant that he had heard Weakley 
was leaving, to which the appellant responded, “That is 
right.” Weakley also showed Wiley some papers which 
he claimed showed a shortage about which he wished to 
talk to Mr. Carnes. (R. 97). 

Besides Wiley and Nations, George Witmer and James 
Ward were also on the premises at the time Carnes returned 
from breakfast, as they had all passed the time of day with 
appellant as he or they came in. (R. 128,174,97,78) 

At about 10:15 a.m., the appellant and Carnes entered 
Carnes’ office. The office consisted of a cubicle of 10 by 16 
feet (R. 41). The glass panels constituting its sides were 
frosted to the front and to the side where they faced the 
sales office. To the rear, however, the glass was clear. 
The glass was 9 feet high and between the top of the par¬ 
tition and the ceiling there was a 5 or 6 foot space. The 
sales office, which was occupied by Nations and Ward at 
the time Weakley entered Carnes’ office, was only 15 feet 
distant. (R. 41) Carnes’ desk was to the right and rear 
as one entered, occupying a comer. Behind it was a sta¬ 
tionary chair. As the comer of the desk was immediately 
adjacent to the wall on the right as one entered, the only 
means of going behind the desk was on the left side. After 
Nations and Ward had worked on some reports for a short 
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time, it became necessary for them to enter Carnes’ office 
to obtain some papers. Thereupon the two of them went 
around to the rear and outside of Carnes’ office where the 
glass was not frosted. Ward attracted Carnes’ attention 
and asked him if he might enter to get a truck report and 
was told that he could. (R. 47, 129) 

Nations and Ward then entered the office the door to 
which was not locked. (R. 47) While Nations was getting 
his expense account and Ward his truck report, no con¬ 
versation took place between Carnes and Weakley, who 
was sitting on the right side of the desk. In all, they 
were not in the room more than a minute. As Ward left 
and Nations followed in his footsteps, Carnes said to 
Nations, “Please pull the door to”. (R. 48) 

Neither Nations nor Ward or any of the other salesmen 
heard any loud conversation emanating from Carnes’ 
office, nor did they hear any commotion of any sort. Carnes 
was a man with a rough frog-like voice which was very 
easily and distinctly heard. (R. 51-52, 65). 

Within 5 minutes after Nations and Ward had returned 
to their sales office, a gunfire shot was suddenly heard, 
followed immediately by Mr. Carnes’ voice shouting, “Help 
I’m shot” (R. 131, 100) or, “Help, he is shooting me” 
(R. 49). Within a few seconds after that several more 
shots were heard. Not only did Wiley, Witmer, Ward and 
Nations hear the one shot followed by the cry for help 
and then several more shots, but also a John W. Carregan 
who was on the second floor of the building. (R. 153) 
Mr. Carregan testified that there was a definite pause, pos¬ 
sibly as much as 10 seconds between the cry for help and 
the remaining shots. Within one to three minutes there¬ 
after Carregan observed Weakley leave the building and 
walk down "the street. (R. 154) 

Within an hour the appellant surrendered to the police 
at No. 5 Precinct (R. 213) He accompanied an officer 
in the patrol wagon to his home and directed the officer 
to the place in the house where the .38 caliber gun was 
located. Officer Faircroft found 4 empty cartridges in the 
gun and one blank gun chamber. (R. 219) The remaining 
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.38 caliber bullet was found by another policeman in the 
appellant’s pocket (R. 224-225) 

Between 12:30 and 1:00 p.m. of the same date Weakley 
was questioned by two Homicide officers, Sergeants Robert 
Talbot and Alfred D. Clark. According to Clark, the 
appellant first stated that on Friday he thought he was 
fired and was to come back on Monday for a letter of 
recommendation. Later appellant said he was to come 
back on Saturday for the letter. (R. 276) He explained 
to Clark when first asked his reason for bringing the gun 
into the building that he was afraid that someone would 
steal it from the glove compartment where he said he always 
kept it. (R. 276) Later he said he expected to have some 
trouble and that was his reason for taking the gun in. 
(R. 276-277) He also testified that the appellant claimed 
Carnes had threatened to cut his tongue out and made a 
reach for his pocket as if something were in it, and there¬ 
upon the appellant had pulled his gun from his pocket and 
shot him. This, the appellant told Clark, occurred during 
an argument over the appellant’s accounts. Weakley said 
that he had not had any real trouble with Carnes except 
over the fact that the route itself had run down and that 
he had been told about that. (R. 278) 

Later, in talking to Sergeant Talbot the appellant said 
that at the time he was fired, Carnes told him to come back 
the next morning and they would talk things over and pos¬ 
sibly get a letter of recommendation. He also said that 
when he threatened to write to New Orleans and inform the 
office there of Carnes’ shortages, Carnes stood up, grabbed 
the appellant and reached for his pocket and that he there¬ 
upon shot Carnes 4 times. At the trial, however, Weakley 
testified that he had been called Friday night by Carnes and 
told to come in, then called Saturday morning and told it 
was unnecessary, as the accounts were straightened out. 

Immediately after the shooting, Wiley broke the glass on 
the door to Carnes’ office and opened it from the inside. 
(R. 100) He was followed in by Nations and Ward. Carnes 
was lying on the floor behind the desk. His head was im¬ 
mediately next to the wall to the right of the office as one 
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entered. His feet were under the desk and the chair was 
to the left of Carnes. He was lying on his stomach in a 
pool of blood with his face down. (R. 100) 

The police found three slug marks, one was in the top of 
the desk about 6 inches from the side. (R. 234) This one 
was concave appearing to have been made by the bullet 
as it hit the desk, flattened out and moved upward. 
(R. 287, 234) Another was in the chair leg (E. 235, 287); 
a third bullet mark was in the baseboard behind the chair. 
(R. 235, 287) A slug. Government Exhibit No. 10. was 
found in the waste basket. The medical testimony showed 
that one bullet had entered the left side of the chest 
(R. 318, 337) In the head there were 3 wounds caused by 
two bullets. Both bullets had entered the back of the head 
and one of them was found lodged forward in the head near 
the cheek. The deputy coroner testified that the path of 
that bullet was downward, having lodged at a point two 
inches lower than the point of entry in the rear of the head. 
(R. 340) It is to be noted that the deceased was a man 
six feet one inch in height. No powder marks were found 
on the body of Carnes. (R. 332, 333, 357). 

There was expert testimony to the effect that the absence 
of powder marks indicated that the gun, when fired, could 
not have been any closer than 4 feet to the deceased. 
(R. 357) The expert from the Federal Bureau of Investi¬ 
gation who had so testified made an actual test with the 
.38 revolver belonging to the defendant. 

At the time of his questioning by the officers of the Homi¬ 
cide Squad, the appellant made no mention whatsoever 
about any threats by Carnes previous to the one claimed to 
have been made on the morning of May 20, 1950, or of a 
supposed telephone call from Carnes on Friday night. 
May 19,1950, nor did he mention any struggle for the pos¬ 
session of the gun. (R. 296-300) 

While appellant testified at the trial that earlier in the 
week of May 20,1950, he had gone to the office of the United 
States Attorney to obtain a warrant for threats and had 
obtained a blank from a “kind of light-skinned man” in 
the District Attorney's office, he did not produce any blank 
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obtained nor did he call an Assistant United States Attor¬ 
ney for verification of the supposed complaint, nor did 
he explain what the threat was for which he wished to 
obtain a warrant There is no testimony in the record of 
any kind that he was ever threatened by the deceased 
except his own statement that Carnes said he would cnt 
his tongue out The appellant also testified that he sought 
advice from two policemen with reference to supposed 
threats but he produced no witnesses in support of this 
assertion. He also stated that the desk was at all times 
between him and the deceased, (R. 624) and that 4 or 5 
feet separated him from the deceased at the time the gun 
was fired, (R. 624) 

A small pearl-handled knife 2 inches long and filled with 
tobacco was found in the deceased’s pocket. (R. 278) This 
knife was left among the deceased’s personal belongings at 
the hospital by the police because as officer Clark said, “In 
my opinion, [it] was an ornamental knife and it was loaded 
with tobacco and I felt it was not a part of the case and 
left it in the property” (R. 293) According to Paul Wiley, 
who had seen the same knife when he and the deceased 
were fishing, it was not longer than two inches and at that 
time difficult or impossible to get open. (R. Ill) The 
appellant at no time testified that he saw anything what¬ 
ever taken from the deceased’s pocket or in the deceased’s 
hands, this despite the fact that he claimed there was a 
6 inch knife open and accessible on the desk itself. 

SUMMARY OF ARGUMENT 

I 

There was sufficient evidence to support the verdict, 
because a “reasonable mind might fairly conclude guilt 
beyond a reasonable doubt” from the fact that appellant 
had a grievance, that he expressed his intention “to get 
Mr. Carnes,” that he sought out the deceased while taking 
with him a loaded gun, that he fired four shots, that two 
of these entered the rear of the deceased’s head when he 
had evidently fallen, that the claim of self-defense was 
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unsubstantiated by the nearby witness and by the physical 
evidence. 

n 

There is no support in the record for the appellant’s con¬ 
tention that the police suppressed evidence in the form 
of a knife found on deceased. The inability of the police to 
produce the knife at the trial was adequately explained 
and in any event, cannot be shown to have prejudiced the 
rights of appellant, since testimonial evidence of the exis¬ 
tence, location and description of the knife was made 
available to the defense. 

m 

The official record of the trial court that the alternate 
jurors were discharged after instruction of the judge to 
the jury and before retirement of the jury for deliberation, 
is conclusive. If the alternate jurors were discharged be¬ 
fore the charge to the jury, this cannot be assigned as error 
on appeal because (1) no objection to their discharge was 
made at the time and no mistrial requested and (2) no 
prejudice resulted to appellant since neither alternate 
juror participated in the deliberations and since it was not 
mandatory that alternate jurors be empanelled at all. 

IV 

The trial court adequately defined first degree murder, 
including the elements of deliberation and premeditation, 
by the instruction that these terms meant a purpose, plan 
or design to kill, which, having been conceived, is turned 
over in the mind of the deceased before execution. As 
these terms are not words of art, but commonly under¬ 
stood, it was not necessary for the trial court to elaborate 
upon, and further refine their meaning by adding that 
an “appreciable lapse of time” is required between the 
formation and execution of the purpose to kill. This is 
particularly true where the evidence did not directly put 
in issue the time element and no request for such an in¬ 
struction was made by appellant 


8 


ABOUMENT 

I 

There Was Sufficient Evidence to Support the Verdict, 
Because a “Reasonable Mind Might Fairly Conclude 
Guilt Beyond a Reasonable Doubt" from the Fact that 
Appellant had a Grievance, that He Expressed His 
Intention “To Get Mr. Carnes, f7 that He Sought Out 
the Deceased While Taking with Him a Loaded Gun, 
that He Fired Four Shots, that Two of These Entered 
the Rear of the Deceased's Head When He Had Evi¬ 
dently Fallen, that the Claim of Self-defense was Un¬ 
substantiated by the Nearby Witness and by the Physi¬ 
cal Evidence. 

The jury was given the proper rule of law to apply to 
the evidence. It was instructed 

that if upon the whole evidence in this case there is 
any reasonable hypothesis or theory disclosed by the 
evidence consistent with the innocence of the accused, 
then you should find him not guilty. 

In other words, ladies and gentlemen of the jury, 
if you can reconcile the evidence with any reasonable 
theory consistent with the defendant’s innocence, this 
should be done, and in that case your verdict should 
be not guilty. (R. 777) 

The appellant argues, however, not only that “the 
hypothesis of innocence is as great or greater than any 
hypothesis of guilty”, which would only raise a jury ques¬ 
tion, but “that the evidence ... as a matter of law is in¬ 
sufficient to support the verdict” (App. Br., p. 25) 

The question of law before both this Court and the lower 
court was succinctly stated in Curley v. United States, 1947, 
81 U.S. App. D.C. 389,392-93,160 F. 2d 229: 

The true rule, therefore, is that a trial judge, in 
passing upon a motion for a directed verdict of acquit¬ 
tal, must determine whether upon the evidence, giving 
full play to the right of the jury to determine credi¬ 
bility, weigh the evidence, and draw justifiable in¬ 
ferences of fact, a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt If he con¬ 
cludes that upon the evidence there must be such a 
doubt in a reasonable mind, he must grant the motion; 


9 


or, to state it another way, if there is no evidence 
upon which a reasonable mind might fairly conclude 
guilt beyond a reasonable doubt, the motion must be 
granted. If he concludes that either of the two results, 
a reasonable doubt or no reasonable doubt, is fairly 
possible, he must let the jury decide the matter. 

The following facts constitute the basis on which a 
reasonable mind might conclude beyond a reasonable 
doubt that appellant shot Carnes with deliberation and pre¬ 
meditation, and not in self-defense. 

The incident giving rise to a motive to kill Carnes was 
appellant’s dismissal from his job the previous night He 
felt he was wronged. It is a legitimate inference that he 
intended to right this supposed grievance the following 
morning, either by obtaining his job back or by killing his 
boss. For only a few minutes before he went to see Mr. 
Carnes on Saturday morning with a loaded pistol, he de¬ 
ferred giving a Raymond Turner a definite answer on 
whether he would return to work for Brewer-Snyder Com¬ 
pany as “an extra man” until he had talked to Mr. Carnes. 
(R. 263) 

After he had requested an interview with Carnes, and 
immediately before being closeted with him alone, he ex¬ 
pressed his malice in the form of a threat that, “lam going 
to get Mr. Carnes. He fouled me up.” It is significant 
that not a single witness, or an iota of evidence, was pro¬ 
duced apart from defendant’s own testimony, that attested 
to any fear harbored by Weakley as he entered Carnes’ 
office with a loaded pistol. Nor did anyone verify any 
previous threat to Weakley by Carnes that could have justi¬ 
fied apprehension on appellant’s part that he was in danger 
of attack from Carnes, although appellant mentioned he 
had reported his conversations with Carnes to Hibbs, Wit- 
mer, Dixon and Willoughby. (R. 547) 

The appellant, himself, when pressed for an explanation 
of threats made to him by deceased before he went to the 
office with a loaded gun on Saturday morning, came up with . 
the weak story that he had been invited fishing with Carnes 
for the previous three week ends. (R. 545) He never 
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related one threat of bodily harm ever made to him before 
he entered Carnes’ office. Although Weakley claimed that 
Witmer had refused to go on fishing trips with Carnes be¬ 
cause he was a “drunk” (R. 559), and that Witmer had said 
“it was a shame” that Carnes was not “satisfied stealing 
from the company”, but had to “steal from the men’s trucks 
and New Orleans should know about it,” (R. 558). Witmer 
in no way verified this tale. 

To strengthen his story of self-defense, arising out of his 
confronting Carnes with Carnes’ dishonesty, Weakley added 
the detail that one of the salesmen had gone to a super¬ 
market to sell coffee, a George Hibbs, only to find the market 
already had its needs supplied from 20 cases of coffee 
Carnes had stolen from the men’s trucks. (R. 560) Of 
course, no one verified this accusation. 

To blacken the deceased further, the appellant said 
Carnes had cheated a colored laborer out of five hours pay. 
Weakley supposedly had been informed of this by the 
colored man, (R. 562) and this accusation by Weakley fur¬ 
ther aroused the deceased. The ‘ * cheated ’ ’ laborer was not 
called in verification. 

A Mr. Luskey was supposed to have told Weakley, ac¬ 
cording to appellant, that Luskey quit working in the ware¬ 
house because “he wouldn’t be responsible for the ware¬ 
house while a crook like Carnes was in charge.” (R. 561) 
Luskey was not called by appellant 

Thus, there was not one jot of corroboration for Weak¬ 
ley’s story on the stand that Carnes was dishonest, and 
that it was Weakley’s threat to expose his dishonesty that 
provoked the assault on Weakley. 

Even if one could credit everything appellant testified 
to with reference to Carnes’ being a blackguard, his own 
testimony fails to show any reasonable apprehension of 
fear of the deceased. 

The crux of appellant’s story of self-defense appears in 
the following testimony given on direct examination: 

He said, “lam going to cut your God damn tongue, so 
you can’t talk!” With that he went for his pocket 
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with his right hand. My gun was in my left hip pocket 
He was pulling me. He couldn’t get from behind the 
desk, because the chair had him blocked. He was 
kicking. 

On this comer over here was a long black knife. I 
don’t know, I would say it was practically six indies 
long, with a blade on it like an office would use to open 
letters with. I had seen that knife while I was sitting 
on the desk. I never dreamed about a knife. I thought 
talking things over with him, he would say, “Weakley, 
come back to work again, forget about it, I know I have 
drank, I know I gambled, I know my stock is short in 
the stockroom, come on back to work and forget about 
it” 

That is what I thought he was going to say. 

He told me that. He went for his pocket. In the 
scuffle we knocked the knife, one thing and another, 
the papers and this knife fell in the floor. He went for 
his pocket, jerked on me, gritted his teeth. I went to 
my pocket, got my gun, pointed the gun at him, pulled 
the trigger. Mr. Carnes hollered, he went to His left, 
I remember shooting again, which must have been when 
I hit him in the head. Mr. Carnes dropped in the 
comer. (R. 564-65) 

As opposed to the Government’s version that appellant 
went to Carnes’ office prepared to kill if he were unsuccess¬ 
ful in again obtaining his position, was this story so com¬ 
pelling as to create a reasonable doubt! 

In the first place, it does not fit the remaining evidence in 
the case. No knife of any sort was found in the office. 
There were no powder bums on the deceased, despite the 
fact that in such a straggle as described by appellant he 
must have been within four feet of his victim. (Expert 
testimony disclosed that Weakley’s gun left powder marks 
if fired within that distance). Appellant’s version does 
not account for the deliberate firing of three shots after 
Carnes’ cry for aid and after Cames had supposedly begun 
to wheel around and sink to the floor. Nor did any of those 
who heard the cry for help detect sounds of the titanic 
straggle which brushed the objects off the desk and which 
had Mr. Carnes “kicking”. 
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The appellant’s version is inherently contradictory. If, 
as he says, he expected merely to talk things over with 
Carnes, have the latter confess the error of his ways, and 
invite Weakley to return to Blue Plates, why make elaborate 
preparations with a gun loaded with five bullets? How 
could Carnes, who by hypothesis intended to cut appellant, 
have been so stupid as to choose to leave untouched the six 
inch knife on the desk, and go for a small ornamental one 
in his pocket which would have to be opened with two hands 
while appellant was being held with one hand! And thus 
Carnes would leave to his opponent a readily accessible 
weapon. This not only shows an absence of aggressive in¬ 
tentions by Carnes but it proves that Weakley could not 
seriously have considered that Carnes, who was choosing 
the moment and circumstances of aggression, would thus 
ignore the most readily available knife. 

The quoted excerpt shows that Weakley was aware of 
Carnes’ inability to get by the desk, because blocked behind 
it by the chair. Thus, at the moment Weakley was firing 
the first shot, he had made no outcry to any of the nearby 
salesmen to indicate he felt himself in danger from attack. 
At that instant, he had seen nothing in Carnes’ hand; he 
knew a desk separated him from Carnes; and he was at 
least four feet away from Carnes. 

And, by his own admission, after the first shot and out¬ 
cry for help, Carnes had turned to his left and was sinking. 
Could any reasonable man believe that the following three 
shots, two of which entered the rear of the head, were fired 
in self-defense? And it was the wound to the head, in¬ 
flicted after the cry for help, that according to the coroner, 
“with the accompanying hemorrhage and shock was the 
cause of his death.” (R. 337) 

Appellant has not sought to explain, either in his testi¬ 
mony or in his argument on appeal, how it is possible that 
the two fatal wounds in the rear of the head, admittedly 
fired while the victim was sinking and fired in a downward 
direction, according to the coroner, could have been in 
self-defense. 


IS 


From the fact that appellant sought deceased out with 
a loaded pistol, and at least five minutes before the fatal 
shooting, expressed an intention to get the deceased, the 
jury was justified in concluding that he had formed the 
intention to kill at that time if his attempt to regain his 
employment was unsuccessful. 

The conditional intent to kill if his demand for reemploy¬ 
ment was not met, is sufficient to support a verdict of 
deliberate and premeditated murder. As this Court said 
in Goodman v. United States, 1934, 63 App. D.C. 137, 140, 
70 F. 2d 741: 

We cannot agree with counsel that there is no evidence 
that would have justified a verdict of guilty on the 
counts charging premeditated murder. We think there 
was evidence that appellants, before they entered 
Dickey Bros.’ place of business, had formed the pur¬ 
pose of killing the watchman if it should he necessary 
in their unlawful quest for money. (Emphasis sup¬ 
plied). 

Apart from the pre-existing motive, the threat uttered 
before the interview of Weakley with Carnes, and the 
preparation in the form of the loaded pistol, the deliberate¬ 
ness of the killing is further evidenced by the number of 
shots fired. Commonwealth v. Gelfi, 1925, 282 Pa. 434,440, 
128 Atl. 77. In the last-named case the highest court of 
Pennsylvania said: 

Defendant shot his wife six times, four of the bullets 
passing through her body. The number and character 
of wounds inflicted on her person was sufficient to show 
the elements of murder of the first degree. Com. v. 
Straesser, 153 Pa. 451,455. Intent to take life may be 
presumed from the weapon used. Particularly so when 
it is fired six times: Com. v. Eckerd, 174 Pa. 137,149- 
150; Com. v. Cook, 166 Pa. 193,196. 

See also Commonwealth v. Daily, 1924, 280 Pa. 59,124 Atl. 
440 (five shots fired); Waterman v. State, 1935, 121 Fla. 
244, 163 So. 569, (six shots fired). In People v. Woods, 
1937, 8 CaL 2d 442, 65 Pac. 2d 1315, where defendant had 
asked deceased to step out in the hall during a card game, 
and on the latter’s refusal to lend him money, had killed 
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him, and where, as in the case at bar, the appellant claimed 
a knife was drawn on him, the court held the evidence 
justified a first degree verdict 

In three particulars the case at bar resembles Mergner v. 
United States, 1945, 79 U.S. App. D.C. 373, 147 F. 2d 572. 
There, as here, the defendant went to see the deceased after 
arming himself with a gun; he revealed a brooding hostility 
toward the murdered woman; and “he shot her at least four 
times at close range.” This Court held the evidence 
wholly justified a finding of premeditation and deliberation. 

Appellee submits that the evidence was such that a 
reasonable mind covld conclude that the appellant killed 
Carnes with deliberation and premeditation, and that ap¬ 
pellant’s version of self-defense, when weighed with all the 
other evidence, did not compel a reasonable doubt. 

n 

There Is No Support in the Record for the Appellant } s 
Contention that the Police Suppressed Evidence in the 
Form of a Knife Found on Deceased. The Inability of 
the Police to Produce the Knife at the Trial Was Ade¬ 
quately Explained and in any Event , Cannot Be Shown 
to have Prejudiced the Rights of Appellant, Since 
Testimonial Evidence of the Existence, Location and 
Description of the Knife Was Made Available to the 
Defense. 

The appellant’s Summary of Argument on this point is 
that a fair trial was denied defendant because “the police 
or prosecuting officials refuse [d] to make available to [the] 
accused weapons obtained or seized in connection with a 
homicide.” (App. Br. p. 7a). 

Any misapprehension that the prosecutor ever had in 
his possession or control the knife in question, which he 
negligently or otherwise permitted to become unavailable, 
can be put aside. On the contrary, the record shows the 
exercise of every effort on the part of the prosecution to 
obtain physical possession of the knife, once the fact of its 
existence was learned! The Assistant United States At¬ 
torney dispatched Officer Clark on a special trip to Casualty 
Hospital to obtain the weapon from the deceased’s posses- 
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sions in the hospital’s custody. The institution had already 
released it to the wife of the dead man, along with his other 
possessions. (R. 302-3) Mr. Carey then personally called 
Mrs. Carnes at Villa Rica, Georgia, only to find that her 
little boy had been given the knife and lost it. (R. 208) 
The deceased’s wife was subpoened by telegram, a copy of 
which was received in evidence as Government Exhibit 16 
(R. 314), but, according to the physician’s certificate, re¬ 
ceived in evidence as Government Exhibit 17 (R. 315), she 
was unable to come because of influenza. 

Nor did the police ever come into possession of the knife. 
The most that can be said is that Officer Clark saw it while 
in the custody of the hospital, but did not perceive its 
relevance to the case because the defendant did not claim 
that the knife was drawn, that he ever saw one, or that he 
knew what, if anything, Carnes might have had in his 
pockets. (R. 293) With reference to the possession of the 
knife by the police, Officer Clark testified as follows: 

I saw the knife, I think on the 21st or the 22nd when 
I went over—I was asked as to whether or not I could 
get some keys for the plant that were in Mr. Carnes’ 
property, and at that time I went back to Casualty 
Hospital and inquired as to whether or not I could get 
those keys, and I couldn’t get them, those keys or any 
other property were to be turned over to his wife, so 
I left the keys there also. (R. 299-300) 

If Officer Clark committed an error in judgment on May 
21, 1950, in deciding that a knife, the existence of which 
had not been made known to the defendant, was not evi¬ 
dence, at least it can be said that not until nearly two 
months later could his opinion have been known to be 
wrong. For on July 10, 1950, this Court said as to just 
such a viewpoint held by the prosecuting attorney and trial 

court in the case of Griffin v. United States, 1950,- 

U.S. App. D.C.-, 183 F. 2d 990, 992-3: 

It would be unfair not to add that we have confi¬ 
dence in the good faith of the prosecution. Its opinion 
that evidence of the concealed knife was inadmissible 
was a reasonable opinion, which the District Court 
sustained and no court has overruled until today. 
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Not only was the absence of the knife adequately ex¬ 
plained to the jury, bnt the jury was fully apprised of the 
size, condition and circumstances of the finding of the 
knife, by direct, that is testimonial, evidence. All avail¬ 
able testimony was presented in accordance with what the 
prosecutor said as to his good faith in the matter: 

Your Honor, when it first came to my knowledge 
about this man having had a knife in his possession 
at the time this homicide occurred, on the basis of the 
Baxter Griffin decision, of course, I intended to com¬ 
municate that information to the Court and to the 
jury, the information of an uncommunicated threat 
(R. 279) 

The Government produced the records of Casualty 
Hospital to show the “$197, a watch, two pens, twelve 
keys on a ring, five keys in a key case, and a hnife, and 
personal papers” were the property taken from Thomas 
Carnes at fhe hospital and subsequently given to his widow. 
It called Officer Clark and inquired of him on direct ex¬ 
amination as to the knife in the deceased’s pocket, which 
he described as: 

A pearl-handled knife, what I would call a watch- 
fob knife, approximately two inches long, very short, 
and this knife was loaded with tobacco. It had not 
been opened. (R. 278) 

On cross-examination, defense counsel elicited a further 
detail from Paul Wilee. 

Do you know whether or not he carried a knife on 
his person? 

• # • • • 

THE WITNESS: The week before that, sir, we were 
fishing. I saw a small penknife which we tried to open 
to use and we couldn’t open. That is the only thing 
I have ever seen on him. (R. Ill) 

Thus, the appellant had the benefit of the jury’s being 
given all pertinent data about the knife. And this was 
primary, not secondary, evidence. Even when the physical 
object is in existence, there is no requirement that the 
thing itself be produced or its absence explained. Com- 
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monwealth v. Welch, 1886,142 Mass. 473, 474, 8 NJE. 342. 
Of course, it would have been permissible to establish the 
type knife in question by “aut optic preference”, District 
of Columbia v. Duryee, 1907, 29 App. D.C. 327, 331, but 
that is not to say that testimonial evidence is not an equally 
competent method of proof, or that one has an uncondi¬ 
tional right to have a fact established by “real”, as con¬ 
tracted to “testimonial” evidence. See Wigmore on Evi¬ 
dence, 3rd Ed., VoL IV, Sec. 1150. 

Thus, in Commonwealth v. Welch, supra, 474, it was 
held proper to prove by testimony alone that the contents 
of a tumbler were intoxicating liquor “without producing 
the liquor, or accounting for its absence. Such testimony 
is not secondary evidence, within the rule that the best 
evidence must be produced'unless destroyed or otherwise 
accounted for.” 

In Carroll v. Oimbel Bros., 1921,186 N.Y.S. 737,741, the 
court held that oral testimony describing certain drug 
articles, taken from plaintiff’s shopping bag, as property 
of GimbePs and bearing Gimbel’s tags, to be admissible in 
a suit for false arrest. “It seems to me that the best evi¬ 
dence rule relates entirely to documentary evidence, and 
that it was competent for the- defendant’s witnesses to 
testify that the articles which they found upon the plaintiff 
all bore the trade-mark or tag of the defendant” 

The same ruling was applied by the Supreme Court of 
Tennessee in Williams v. State, 1942,179 Tenn. 247,248-49, 
165 S.W. 377, a prosecution for the illegal possession of 
liquor: 

On the trial below the defendant called for the pro¬ 
duction of the liquor. It appeared that the liquor nad 
been poured out after it was taken to the office of the 
sheriff. The officer testified that they recognized it as 
intoxicating liquor by its appearance and by its smelL 
It is insisted first that, under the best evidence rule, 
it was incumbent upon the State to produce the liquor 
itself in court and quite an argument is made in sup¬ 
port of that position. 

(1) We think this contention can not be sustained. 
Whiskey of the kind seized by the officers is a familiar 
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article and its identity can be determined by sight, 
aided either by the sense of smell or by the sense of 
taste. The best evidence rule is not applicable to 
things of this nature and the production of such things 
in court is not required. 

In the Third Edition of Wigmore on Evidence, at 
section 1177 et seq., the author traces the history of 
this rule and in section 1181 says that it is not appli¬ 
cable to an ordinary uninscribed chattel and that it 
is “generally accepted that only documents or things 
bearing writing can be within the purview of the rule.” 

(2) In Corpus Juris the following is laid down: 
“Likewise the best evidence rule does not apply to 
proof of the nature, appearance and condition of mere 
physical objects, but these facts may be proved by parol 
without offering the objects themselves in evidence or 
accounting for their absence, and even where the ob- 
. jects themselves are present in court. Hence what¬ 
ever the law may have been in early times, at the 

S resent day it can be said to be well settled that the 
est evidence rule applies exclusively to documentary 
evidence and this is the view adopted by the more 
modern writers on the law of evidence.” 22 C.J. 980; 
32 C.J.S., Evidence, section 782, p. 707. 

Proof either by autoptic proference or by testimony is 
primary evidence, therefore, and either method is compe¬ 
tent to establish that a knife was found on deceased, even if 
the alternative method had not been eliminated by the loss 
of the physical object. There is no vested right in the 
appellant to have an autoptic proference, rather than 
testimony, and so long as the fact is established, he is not 
prejudiced. 

Suppose this were a negligent homicide prosecution, in 
which the defendant claimed he could not see the deceased 
on the road. Suppose also that the prosecution knew the 
deceased had been wearing a black shirt With equal 
logic might the appellant claim that it would not do to 
have testimony conceding that the pedestrian had on a 
black shirt, but that the very shirt must become an exhibit 
Were that the rule of law, a witness would be precluded 
from describing a defendant as having glasses, a hat, blue 
pants, black shoes, etc., unless this assorted apparel were 
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simultaneously produced as exhibits. That would be 
absurd. And appellant cites no authority that supports 
such a position. 

The case of Griffin v. United States, supra, does not deal 
with the type of evidence by which the fact of a concealed 
weapon on the deceased is to be established. It only re¬ 
quires that the prosecution disclose 4 ‘evidence” of an 
uncommunicated threat to the defense. Here, the Assistant 
United States Attorney not only exhausted every available 
means to obtain the knife itself, but introduced as part of 
his own case all available testimony that was favorable 
to the appellant on that point If there was any stone left 
unturned in the search for the knife by the prosecutor, 
appellant has failed to state what it was. ' 

The only basis for contending that appellant was de¬ 
prived of an element of his self-defense plea, is the 
gratuitous assumption that Officer Clark and Mr. Wilee 
perjured themselves in describing the knife. As the ap¬ 
pellant makes the point in his brief, “the Government even 
capitalized on their own wrongdoing by having Officer 
Clark, who was responsible for the loss of this evidence, 
minimize the length and deadliness of the knife.” (App. 
Br. p. 12) The logic by which appellant, who professed 
not to have seen anything in Carnes’ pocket, can say that 
the knife was, in fact, more deadly and of greater length 
than that described by those who did see it, is certainly 
obscure. 

Finally there is the matter of the redress sought for tie 
supposed error of the police in not taking immediate pos¬ 
session of the knife. If the judgment be reversed and a 
new trial granted, there is nothing new that the Govern¬ 
ment can produce. The first jury knew full well that a 
knife was found in the deceased’s pocket. The prosecution 
can no more produce at a second trial than it could at the 
first, the lost knife. Therefore, there is no question of 
a new trial 

The only issue is whether the loss of a knife, under the 
circumstances of the case, demands that one convicted of 
first degree, be acquitted. In other words, when the trial 
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judge learned all the circumstances of the knife’s dis¬ 
appearance, was he bound as a matter of law to direct a 
verdict of acquittal! If appellant is correct, that is the 
necessary conclusion. 

Appellee submits that such a result is on its face a mis¬ 
carriage of justice, and at complete variance with the 
authorities cited on the preceding page. 

m 

The Official Record of the Trial Court that the Alter¬ 
nate Jurors Were Discharged after Instruction of the 
Judge to the Jury and Before Retirement of the Jury 
for Deliberation, Is Conchtsive . If the Alternate 
Jurors Were Discharged Before the Charge to the 
Jury t this Cannot Be Assigned as Error on Appeal 
Because (l) No Objection to Their Discharge was 
Made at the Time and No Mistrial Requested and (2) 
No Prejudice Resulted to Appellant since Neither Al¬ 
ternate Juror Participated in the Deliberations and 
Since It was Not Mandatory that Alternate Jurors 
Be Empanelled at All . 

Appellant’s final contention is that “it is apparent from 
the record and from the testimony that follows that the 
alternate jurors were discharged before hearing the in¬ 
structions of the court” 1 The record, however, is pre¬ 
cisely to the contrary, and the testimony of the two 
alternate jurors, taken more than a month 2 after the trial* 
is vague and cannot be used to impeach the official record. 

The jacket entries of the court’s proceedings reflect that 
on December 6,1950, after hearing further of the evidence 
and the instructions of the court, alternate Jurors Harry 
Parker and Jessie Fitzwater were discharged from further 
consideration of the case. (R. 886) The deputy clerk, 
John J. Flannery, testified that the jacket entries are made 
the same day as the event they record and that they consti¬ 
tute records kept in the regular course of the court’s busi¬ 
ness and that it is the regular course of business to make 

1 Argument 6, App. Br. p. 28. 

* The alternate jurors were discharged on December 6, 1950, and their 
testimony relating to their discharge was taken on January 12,1951. 
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entries contemporaneously with the event noted. (R. 
815-17) The jacket entry showing the discharge of alter¬ 
nate jurors after instruction, according to Mr. Flannery, 
was of that category, and that entry represented his 
recollection as of December 6, 1950, the date he made the 
entry and the date the jurors were discharged. 

In contrast to the record, the testimony of the two jurors 
is not dear and definite to the effect that they were dis¬ 
charged before instruction, as shown by what Mr. Parker 
said: 
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THE COIJET: Do you remember me saying anything 
to the jury at all, explaining the differences between 
the degrees of murder, and reasonable doubt, and 
so forth? 

THE WITNESS: I can’t say I do sir. Your Honor. 

I do—the only thing I can remember is that when the 
jury was, as I say, discharged, we were told to take 
seats out in the courtroom. 

THE COURT: You mean when the jury walked out at 
the condusion of the case you were told to take seats 
in the court? 

THE WITNESS: Yes, sir. (R. 826-27) 

Similarly, Mrs. Fitzwater was indefinite and actually at 
variance with Mr. Parker in her testimony about where she 
was told to go. §“ 

a vr____i.n __ __..ii .i_: 




Q. Now, can you tell me this? Do you recall at any 
time did the judge tell you you were excused finally? 
A. Yes; I think it was the Judge. 

n Tfr ttrocm N- flia rtlarlr woo 


A. Yes; I think it was the Judge. 

Q. It wasn’t the clerk, was it? 

A. I don’t know, I couldn’t be positive. 

Q. Were you at any time told to take a seat in the 
courtroom, anything like that, or were you just told 
you were free to go? 

A. We were free to go. u 

Q. Nothing was said to you about taking a seat in the 

courtroom, is that right? 

A. No. 

Q. Did you take a seat in the courtroom? 

A. No; I went home. (R. 834-35) 

Apart from the vagueness of this testimony by which it 
is sought to contradict the record, the jacket entries and 
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docket entries may not, in the absence of fraud, be im¬ 
peached by extrinsic evidence. 

Without exception we have held that in the absence of 
fraud, the records of a court import absolute verity 
and may not be impeached by extrinsic evidence. 
JVagner v. Hunter, 1947, 10 Cir., 161 F. 2d 601, 602. 
See also Bennett v. Hunter, 1946,10 Cir., 155 F. 2d, 223, 
225; Thomas v. Hunter, 1946, 10 Cir., 153 F. 2d 834, 
838. 

In Wagner v. Hunter, supra, the petitioner had sought to 
attack by extrinsic evidence the truth of a recital in the 
court record that his right to counsel was explained to him. 
Here, it is a recital that the alternate jurors were dis¬ 
charged after instruction. It is submitted that in neither 
case is the record thus to be impeached by testimony, even 
if less vague than that of the jurors here. 

Assuming, however, that the alternate jurors were pre¬ 
maturely discharged, appellant may not assert his objec¬ 
tion thereto for the first time on appeal The record dis¬ 
closes no motion for a mistrial, at the discharge of the 
jurors, nor even objection, so that the court might have held 
the alternates in the jury box until after the instruction. 

An analogous situation occurred in State v. Humble Oil 
& Refining Co., 1945, Tex. Civ. App., 187 S.W. 2d 93, 116, 
where the appellant had failed to register objection to the 
discharge of one of the twelve jurors for physical disability, 
whereas, in fact, it was for improper conduct, but permitted 
the case to go to the remaining eleven jurors for verdict 

Therefore, we hold that all parties are precluded from 
complaining of the action of the court because they 
gambled that the verdict of the eleven jurors would be 
favorable to them Moreover, the evidence adduced on 
motion for a new trial is without dispute that Mur¬ 
dock’s [the juror discharged] misconduct was not 
known to the other jurors and his discharge in nowise 
influenced the jury in its verdict, nor is there any 
evidence of any misconduct of the remaining eleven 
jurors. State v. Humble Oil & Refining Co., supra, 116. 

In Culpepper v. Lloyds America, 1940, Tex. Civ. App., 
140 S.W. 2d 330, the appellant complained of a remark 



made before a juror, but had requested no discharge of 
the jury. In affirming, the appellate court held: 

... it seems that whenever a party knows of an 
occurrence having taken place which disqualifies the 
jury from further service, a motion for the discharge 
of that jury must be made or else the matter of dis¬ 
qualification is waived. Culpepper v. Lloyds America, 
supra, 333. 

Finally, even if the incident occurred as now alleged by 
appellant and timely objection had been made, the fact is 
that he was in no way prejudiced thereby 

There was no absolute right initially to have more than 
twelve jurors. It was wholly discretionary with the trial 
judge, the pertinent rule providing: 

The court may direct that not more than 4 jurors in 
addition to the regular jury be called and impanelled to 
sit as alternate jurors. Rule 24 (c) Rules of Criminal 
Procedure. 

Since it was unnecessary to have the two alternates hear 
any of the evidence, it could not be error that they failed to 
hear all of it, or, as here alleged, all of the court’s charge, 
provided they never participated in deliberations. 

A capital case, nearly on all fours with the one at bar, is 
State v. Jefferson, 1943,131 N.J.L. 70,74-75,34 AtL 2d 881. 
The facts appear in the following excerpts: 

Next, it is argued that two jurors of the fourteen 
sworn were improperly excused. E.S. 2: 91-A 1-#. 
The third section of the statute provides that after the 
charge of the court, the clerk of the court shall draw 
the names of the twelve jurors who are actually to 
determine the issues. In this case, however, before 
the jury had been charged the court directed the clerk 
of the court to draw twelve names of the fourteen 
remaining on the jury which was done. He then 
excused the two whose names were not drawn. It is 
argued that the elimination of the two jurors before 
the charge was error. The court could have, at any 
time excused these jurors under section 2 of the stat ite. 
The direction of the statute was procedural and not 


mandatory. At all events, there was no harm to the 
accused. State v. Jefferson, supra, 74-75. 


In the absence of competent proof that alternate jurors 
were discharged before instruction, or of any objection 
thereto, or of any resulting prejudice, it is submitted that 
this assignment of error is without merit. 

IV 

The Trial Court Adequately Defined First Degree 
Murder, Including the Elements of Deliberation and 
Premeditation, by the Instruction that These Terms 
Meant a Purpose, Plan or Design to Kill, Which, Hav¬ 
ing Been Conceived, Is Turned Over in the Mind of 
the Deceased before Execution. As These Terms are 
not Words of Art, but Commonly Understood, It was 
not Necessary for the Trial Court to Elaborate Upon, 
and Further Refine Their Meaning by Adding that an 
“Appreciable Lapse of Time” Is Required Between 
the Formation and Execution of the Purpose to Kill. 
This Is Particularly True Where the Evidence Did not 
Directly Put in Issue the Time Element, and No 
Request for Such an Instruction Was Made by Ap¬ 
pellant. 

It is obvious from a review of the evidence that the jury 
was never presented with any genuine dispute of fact on 
the question of how long the defendant had the opportunity 
to, or in fact did, contemplate the killing. If the jury 
accepted the prosecution’s version, there was a rather 
long-standing hostility of the defendant to the deceased, 
as witnessed by the stealthy correspondence with the 
deceased’s superior. The immediate, and precipitating 
cause of appellant’s malice, was his discharge the night 
previous to the killing. Then, the carrying of the pistol 
together with the threat that “I am going to get Mr. 
Carnes, he messed me up” (B. 45), each preceded the 
killing by some period of time. Thus, the Government’s 
case, if believed at all, could lead only to the conclusion 
that the design to kill had been formed and deliberated 
upon sometime after appellant’s firing the previous night 
and before his arrival at the office the following morning 
with the gun. 

On the other hand, if the defendant’s account were to be 
credited, the shooting was never deliberated upon, but an 





instantaneous thing, dictated by the exigencies of self- 
defense. 

Therefore, the clear-cut issue of fact confronting the 
panel was not at all, “Was there an appreciable time in 
which the accused might have deliberated?” but rather, 
“Did he in fact come to the office with the gun to shoot 
Carnes, or did he act in self-defense?” If they found the 
accused, as charged by the prosecution, came to redress 
his wrong by killing, of necessity he had ample time for 
deliberation, since there was a period of nearly an hour 
between his arrival at the office with the gun and the 
shooting. And if they found he acted in self-defense, the 
question of the time for deliberation could never arise, 
since self-defense would negative any premeditation at alL 
Thus, the principle that there must be an appreciable lapse 
of time between the formation and the execution of the 
intent to kill, was, on the peculiar facts of this case, 
academic only and without concrete application to the 
evidence. 

Proof of this is to be found in the conduct of the trial. 
Had the instruction borne directly on any factual issue of 
the case, it is to be expected that the defense, which was 
vigorously conducted, would not have failed to request it, 
or to object to its omission on one of the four occasions 
that were presented: (1) before the general charge; (2) 
after the charge and before retirement of the jury to 
deliberate; (3) when the jury returned for an additional 
instruction on the difference between first and second 
degree; (4) in his written motion for a new trial. The 
Government does not cite the foregoing omissions on the 
part of appellant, who was represented not only by astute 
and competent counsel but a veteran of many murder 
trials, to establish that he has necessarily waived a sub¬ 
stantial right, but rather to indicate that it was overlooked 
precisely because it was not considered to be substantial to 
the defense of the case. The instruction on “appreciable 
time” had no more concrete application to the evidence, 
and its omission was no more prejudicial to the defendant^ 
than in a case where the prosecution proved a murder by 
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lying-in-wait and the defendant established an alibi. It is 
against the background just related that the trial court’s 
definition of deliberation and premeditation should be 
viewed and tested, and not in a setting where the jury, 
accepting the truth of the Government’s testimony, still 
has a substantial issue of fact as to whether there was an 
“appreciable time” for deliberation. See Bostic v. United 
States, 68 App. D.C. 167, 94 F. 2d 936, cert. den. 303 U.S. 
634, and Thomas v. United States, 81 U.S. App. D.C. 314, 
158 F. 2d 97. 

The question here presented is whether the principle that 
deliberation and premeditation require an “appreciable 
time”, is such an essential element of the definition of delib¬ 
eration and premeditation that the failure to so instruct 
the jury in a case where the time of deliberation is not 
factually in issue and where no request is made therefor, 
constitutes reversible error. 

It is the Government’s position that neither term is a 
word of art, but has a commonly understood meaning; that 
the trial court defined what is meant by deliberation and 
premeditation; that the concept of the lapse of an appre¬ 
ciable time is a refinement and concrete application of 
those terms, which, although a proper instruction, need not 
be given when not requested and when not directly appli¬ 
cable to the evidence. 

The court twice explained first degree murder to the jury: 

If a person kills another purposely, with deliberate 
and premeditated malice, he is guilty of murder in the 
first degree. 

In order to constitute murder in the first degree 
there must be a purpose and an intent to kill, coupled 
with premeditation and deliberation, that is, there 
is a turning over in the mind of the defendant a con¬ 
ceived plan or design whereby he is going to take 
human life. (R. 778) 

In order to constitute murder in the first degree 
there must be a purpose and an intent to kill. There 
must be coupled with this purpose and intent to kill 
premeditation. 



... T ‘ T./ 


Now, that merely means that there is a turning over 
in the mind of the defendant a conceived plan or design 
whereby he is going to take and does take a human 
life. That is murder in the first degree. (B. 790) 

The Supreme Court of California, 3 in reversing a con¬ 
viction because the trial court had erroneously instructed 
the jury that there need be shown “no appreciable space of 
time between the intention to kill and the act of killing— 
they may be as instantaneous as successive thoughts of the 
mind” and that “He can premeditate, that is, think before 
doing the act, the moment he conceives the purpose, as well 
as if the act were the result of long preconcert or prepara¬ 
tion,” adopted the following definition as being logically 
opposed to the one there given by the trial judge: 

The verb “premeditate” means “To think on, and 
revolve in the mind, beforehand; to contrive and 
design previously.” (Webster’s New Int Diet (2d 
ed.) (p. 183) 

The words “deliberate” and “premeditate”, as above 
shown, have clearly defined and commonly understood 
meanings. In view of such commonly understood 
meanings it might not be necessary, at least in the 
absence of a request therefor, for the trial court to 
instruct the jury at all on the significations of those 
words, but when it does undertake to define or describe 
their significativeness any definition should be fair 
and complete. 


... if they are instructed in that vein, which empha¬ 
sizes the rapidity with which thoughts may follow each 
other, fairness requires a further instruction placing 
at least equal emphasis on the true (see definitions 
above) meaning of the terms, (pp. 184-185) 

It would thus appear that it might not be necessary to 
define the terms, “premeditation” and “deliberation” at 
all, in the absence of a request, since they are words with 
the same meaning in law as in common parlance. A fortiori, 
if the actual, and dictionary, meaning is given, the instruc¬ 
tion is adequate. 

•People v. Bender, 1945, 27 CaL 2d 164, 163 Pae. 2d 8. 
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It is to be noted that in the definition approved by the 
Supreme Court of California, and in the various dictionary 
meanings 4 set out by the trial court in its Memorandum 
Opinion, denying a new trial, there is no mention of the 
quantum of time inherent in either mental process. That 
is because the time element is not a part of the definition 
itself, but results only when the process of deliberation and 
premeditation is elaborated upon from the psychological 
viewpoint For the proposition that a description of first 
degree murder, without refinement as to the lapse of time 
required for deliberation, is adequate, see State v. French, 
1945, 225 N.C. 276, 281, 34 S.E. 2d 157. 

Insofar, however, as the conception of turning over in the 
mind a plan or design for future execution, contains im¬ 
plicitly the element of an appreciable time lapse, the defini¬ 
tion given by Judge Curran was sufficient 

In the case of Bullock v. United States, 74 App. D.C. 220, 
122 F. 2d 213, this Court held the idea of an appreciable 
time lapse was so implicit in the phraseology “turning 
over in the mind” a plan which has been conceived, as to 
correct the error of explicitly telling the jury that delibera¬ 
tion did not require an appreciable lapse of time. The trial 
court in the Bullock case had instructed the jury as follows: 

Deliberation is the turning over in one f s mind of a 
thought or intention, a consideration and reflection 
upon the intention or design. Now, that means, in 
short, that if a party forms a purpose to kill and imme¬ 
diately kills tiie party whom he purposes to kill, with¬ 
out giving it any thought whatever or turning it over 
in his mind after he has conceived the thought, he is 
not guilty of first degree murder. If he purposes to 
kill him, turns it over in his mind, gives it wnat you 


4 “ ‘Deliberate* means ‘formed, arrived at, or determined upon as a result of 
careful thought and weighing of considerations; as a deliberate judgment or 
plan; carried on coolly and steadily, eep. according to a preconceived design; 
... Given to weighing facts and arguments with a view to a choice or decision; 
careful in considering the consequences of a step; . . . unhurried; . . . 
Characterized by reflection; dispassionate; not rash.’ Webster’s New Bit. 
Diet. 2d ed.).” “ ‘Premeditate’ means ‘to think on, and revolve in the 
mind, beforehand; to contrive and design previously.’ Webster’s New Bit. 
Diet. 2d ed.).” 




might call a second thought—he might consider the 
consequences, he might consider whether he should do 
it or not—if he gives it any consideration by way of 
turning that thought over in his mind, then that is the 
element of deliberation. Sometimes it might take some 
time to deliberate; other times, yon would deliberate 
rapidly. The turning over in one’s mind might be 
rapid in a given case, and might be slow; bnt in every 
case of first degree murder you must have both a 
purpose to kill and, after that purpose is formed, you 
must have a turning over of it in your mind to some 
extent, even though it might be brief, (p. 221, em¬ 
phasis supplied) 

As in the quoted instruction, the charge of Judge Curran 
used the phrase “turning over in the mind”, one which was 
repeated six times in the Bullock case. As in that case the 
plan was one for future action, since he said “plan or 
design whereby he is going to take and does take a human 
life.” (E. 790) And the plan or design that was to be 
turned over in the mind was one already “conceived”. 
Thus, there was included (1) a purpose, design, or plan of 
killing, (2) which was “conceived”, (3) then turned over 
in the mind, and (4) relating to the future. These include 
all the elements of the definition, and at least implicitly 
contain the concept of an appreciable time lapse existing 
between the conception of the scheme and its execution, 
there being a process of “turning over in the mind” 
between the terminal points of conception and execution. 

Bullock v. United States, supra, stands squarely for the 
proposition that the jury need not be instructed explicitly 
that an appreciable time must elapse between the forma¬ 
tion of the intent to kill and its execution. In two respects, 
the appellant was less prejudiced here than in the Buttock 
case, since here there was simply an omission of the charge 
on an appreciable time lapse, while in the Bullock case there 
was an erroneous charge given which had to be obliterated 
from the jurors’ minds by the correct one. And in the 
latter case also there was a vital issue, on the Government’s 
evidence alone, whether the defendant, as a matter of 
law, could have deliberated in the second or two between 
the arrival of the officer and his shooting. 
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In Kenion v. GUI, 1946, 81 U.S. App. D.C. 96, 155 F. 2d 
176, this Court said, as to the following instruction, that 
“While the definitions of first degree and second degree 
murder given in the charge were not elaborate, they con¬ 
tained the essential elements and a valid distinction 
between the two offenses.’’ (p. 100). The charge referred 
to, so far as it dealt with the elements of first and second 
degree murder, read as follows: 

In this case, of course, if you believe beyond a rea¬ 
sonable doubt that this man got his gun and laid in wait 
you would be justified in bringing in a verdict of mur¬ 
der in the first degree. 

If you believe that his intention to kill was an in¬ 
stantaneous thing, but was not a deliberate thing that 
he had thought out or deliberated about at all, you 
would be justified in bringing in a verdict of murder 
in the second degree or a verdict of manslaughter. 

• •••••• 

The statutes in this jurisdiction, the definition of 
murder in the first degree in this jurisdiction, which 
is really the common law definition, the definition that 
has been in existence for hundreds of years, and I will 
only read you that part of the definition which would 
apply to a case of this kind is as follows: 

“Whoever being of sound memory and discretion 
kills another purposely, of deliberate and premeditated 
malice, is guilty of murder in the first degree.” 

Of course, you know what deliberation is, and as far 
as malice is concerned, malice doesn’t mean that the 
individual who does the killing has to have any enmity 
or grudge against the particular individual that he 
kills necessarily. It might mean that, but it doesn’t 
have to mean that. It means that if the killing is done 
with a reckless, evil mind, there is malice within the 
meaning of the law. 

Now, the definition of murder in the second degree, 
here in the District, is that whoever with malice afore¬ 
thought kills another is guilty of murder in the second 
degree. 

That is, the quality of deliberation is eliminated. 

If a person is simply evil in his feelings at the time 
being, and kills another in that frame of mind, that 
is murder in the second degree. 






: ' 


In the instruction quoted the trial judge had not ex¬ 
plained the meaning of deliberation and premeditation even 
in terms of turning over in the mind a conceived plan for 
a future killing. 

From the Bullock and Kenion cases, it would therefore 
appear that an explicit instruction that there must be an 
appreciable lapse of time, is not essential to the definition 
of deliberation and premeditation. While such an instruc¬ 
tion might have been appropriate, yet not every instruction 
that is proper is grounds for reversal when omitted. 
Kinard v. United States, 1938, 68 App. D.C. 250, 96 F. 2d 
522; Humes v. United States, 1898, 170 U.S. 210, 211-212; 
Isaacs v. United States, 1895, 159 U.S. 487, 491. Thus, in 
Kinard v. United States, supra, the trial court failed to 
instruct the jury on the effect of testimony as to good 
character, even though evidence of that type had been 
received. In refusing to consider the assignment of error, 
this Court said: 

As to some essential questions of law, it is the duty 
of the trial court to instruct the jury, whether re¬ 
quested to do so or not. As to other questions there 
is no such duty, and failure to instruct—in the absence 
of a request therefor—does not constitute error, 
(p. 252) 

In Isaacs v. United States, supra, a capital case, the 
appellant claimed that the court had made a fatal omission 
when it told the jury that the corpus delicti could be estab¬ 
lished by circumstantial testimony, but failed to add that 
this circumstantial testimony should be such as .creates 
cogent, irresistible grounds of presumption. In affirming 
the conviction, the Supreme Court held: 

Without any request on the part of the defendant to 
add the qualification suggested, there was no error 
in the charge actually given. It is no ground for 
reversal that the court omitted to give instructions, 
where they were not requested by the defendant. .It 
is sufficient that the court gave no erroneous instruc¬ 
tions. (pp. 490-491) 

Accordingly, appellee submits that the instruction given 
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in the case at bar adequately described deliberation and 
premeditation and that the omission to charge specifically 
on the time element was not prejudicial on the particular 
facts of this case. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the court below should be affirmed. 

George Morris Fat 
United States Attorney 

Joseph M. Howard 
Joseph A. Sommer 
Assistant United States Attorneys 
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JOINT APPENDIX 

[37] DOUGLAS SEED NATIONS, 
resumed his testimony as follows: 

FURTHER DIRECT EXAMINATION 

[38] Q February? What was your specific duty with 
Blue Plate Foods Company? 

A Salesman. 

Q Did you have occasion to see Mr. Weakley on the 19th 
of May of this year?- 

A I saw him on Friday night and he told me good-bye, 
said he would see me around. 

[39] A He just said it was nice working with us, he 
would see us around. 

Who was present at the time he said this to you? 

A Myself and Jimmie Ward, and Paul Wiley, Mr. Hibbs. 
No, I don’t think Mr. Hibbs was there that night. He 
came in sort of late. 

[40] THE COURT: He said it was nice working with 
you and “I will see you you around,” is that it? 

THE WITNESS: Yes, sir. 

BY MR. CAREY: 

Q What time of day was this he said it? 

A It was around 7:00 o’clock. 

Q What is the approximate distance between the sales 

[41] office and Mr. Carnes’ office? 

A I will say approximately 15 feet 

Q What type of office was it Mr. Carnes had? 

A Mr. Carnes had an office about, I imagine, 9 feet high 
partition up with glass. It was about 15 feet square. 

Q Did that partition go all the way to the ceiling? 

A No, sir, it didn’t It went only about 8 or 9 feet up. 

BY MR. CAREY: 

Q Where was the sales office in relation to that? 

A Directly across the halL 
Q What type of office was that? 

A Well, it was just about 10 by 16 or 17 with a desk 

[ 42 ] init 
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Q Was that a partition effect or what type! 

A No, sir, it was all the way up, built in. 

Q It was in the sales office yon saw Mr. Weakley on the 
19th of May, is that correct? 

A Yes, sir. 

Q When did yon again see Mr. Weakley, Mr. Nations? 

A Saturday morning. 

Q What time was that? 

A Well, I got to the office about 9:30 and Mr. Carnes and 
I started out for breakfast 

Q Where was it yon first saw Mr. Weakley? 

A At the door. 

Q Was that the main entrance? 

A Main entrance of the building, yes, sir. 

Q And yon and Mr. Carnes were starting out, is that 
correct? 

A Yes, sir. 

Q Did yon have any conversation with Mr. Weakley at 
that time? 

[43] A Said good morning, Lefty. He said “Good 
morning, Nat” 

Q Did he say anything to Mr. Carnes at that time? 

A Said, “Good morning, Mr. Carnes. I would like to 
talk to yon.” 

Q Did Mr. Carnes make any reply to that? 

A Said we were going to breakfast, he would talk to him 
when he got back. 

Q Yon went to breakfast and later returned? 

A Yes, sir. We got back about 10,1 imagine. 

Q How long were yon gone, would yon say? 

A Not over 35 minutes. 

Q When yon returned, tell ns what yon saw or what yon 
did. 

A Well, I came in. Mr. Carnes and I came in together. 
Mr. Carnes went back to the warehouse and started talking 
to [44] the man about the trucks back there. 

Q Where is the warehouse in relation to these two 
offices? 


A Directly in back of it The warehouse joins the ware¬ 
house storage room. 

Q Yon left Mr. Carnes? 

A I left Mr. Carnes at the front door. He went on back. 
I went in the sales room. 

Q Did yon see Mr. Weakley when yon returned? 

A He wasn’t in the salesroom when I went in. He came 
in very shortly afterwards. 

Q What was he doing at that time, if anything? 

A I was filling out a report He sat on my right, I think 
it was, and had some papers about a shortage or something. 
I don’t know exactly what it was. 

[45] Q Then what developed? 

A We just started talking. I didn’t get a complete look 
at the papers he showed me. I glanced at it, and he said 
something— 

THE COURT: Who is “he”— 

THE WITNESS: Mr. Weakley. Mr. Weakley said “I 
am going to get Mr. Carnes,” or something to that effect, 
“He messed me up,” or “fouled me up.” I don’t remember 
exactly. 

Q Did you make any reply to that, Mr. Nations? 

A I just said, “No, you are all wrong.” I said, “That 
doesn’t amount to anything.” That is all. 

Q What reply, if any, did he make to that? 

A He didn’t give any, he just walked out. I think Mr. 
Carnes came up about that time. 

Q Did you see Mr. Carnes come up? 

A No, sir, I didn’t. He just walked out. I went on 
[46] with my report Then Mr. Ward came in to get an 
expense account out Mr. Ward and I walked around to 
the back end of the office which faced the storage room. 

Q Are you able to see into Mr. Carnes’ office when you 
are in the hall? 

A Not from the hall, no. 

Q How can you look into it at all? 

A All the way you can look in it by going around to the 
back. 





38 


Q How are you able to look into it at the back? 

A It is not fogged glass in the back. 

Q What kind of glass is it? 

A Just regular windowpane. 

Q Yon are able to look through it, is that correct? 

A Yes, sir. 

Q And yon went back there? 

A Yes, sir, Ward and I both. 

Q Did yon look in the window? 

A Yes. 

Q What did yon see then? 

A Mr. Weakley sitting on the right-hand comer of Mr. 
Carnes’ desk, Mr. Carnes sitting in back of the desk. 

Q Were yon able to determine whether they were talking 
at that particular time? 

A No, I wasn’t. 

[47] Q Who was there with yon at that time when yon 
were looking through the window? 

A Mr. Ward. 

Q What did yon do after that? 

A We called Mr. Carnes’ attention. 

Q How did yon get his attention? 

A Knocked on the glass. He saw ns. 

Q What did yon do, if anything? 

A We walked around. The door was open. We went in. 
Q What did yon do in there? 

A Ward got his report, whatever it was. I got my ex¬ 
pense account. 

Q Where were the defendant Weakley and Mr. Carnes 
during that time yon and Ward were in the office? 

A He was sitting on the right-hand comer of the desk. 
Mr. Carnes was sitting behind the desk. There was no con¬ 
versation when I went in. 

Q Did yon hear anything said between either of these 
two men during that time? 

A No, sir, there wasn’t 

Q How long did yon stay in the office, Mr. Nations? 

A I will say not over a minute. 



Q And you left, is that correct? 

A Yes, sir. 

Q Was the door open or closed at the time yon left 

[48] the office? 

A It was open, and just as I started ont Mr. Carnes said, 
“Please pnll the door to.” 

Q Was the door closed? 

A I pnlled the door to and walked on ont 

Q What was the next thing yon saw or heard when yon 
and Mr. Ward left the office? 

A Well, I went across back to the sales room. I started 
to filling ont the report I jnst had written the last figure 
then when I heard a shot 

Q How long a time would yon estimate it was when yon 
first heard this shot from when yon left the office and went 
to your office? 

A About five minutes. 

Q Can yon be more specific than that, or would yon say 
about? 

A Well, it would only take about five minutes to make 
ont the report 

Q Would yon say that it was less than five minutes or 
more? 

A No, I wouldn’t say it was less, no. 

Q Where did that shot come from, do yon know? 

A It sounded jnst like a crack. I was stunned at 

[49] first 

Q After this, what did yon hear next? 

A Mr. Carnes yelled, “Help, he is shooting me,” some¬ 
thing to that effect Then two or three more shots went 
out: I don’t recall the exact number. 

Q Did they all come from the same area? 

A Yes, sir. 

Q Did yon hear Mr. Carnes say anything more after that? 

A No, sir, jnst groaning, that is all. 

Q What did yon do then, Mr. Nations? 

A I picked up the phone in the sales room, calling the 
police and the ambulance. It buzzed. I didn’t get a dial 
signal, so I ran ont the front door and ran to the comer to 
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a little grocery store and called the police and the ambulance 
and I got back np and the window was busted. 

Q Which window or what was busted? 

A The door window of Mr. Carnes’ office. 

Q Was anyone there at the time? 

A No, sir. The man was getting ready to flip the latch. 

Q Did you go in the office where Mr. Carnes and Weakley 
had been? 

A Yes, sir. 

Q What did you see or hear at the time you were in there? 

A Mr. Carnes was lying behind his desk on his stomach 

[50] with his head turned up toward the ceiling facing— 
well—wasn’t exactly to the ceiling. It was facing the win¬ 
dow which was to my right going in the door. 

Q What position was Mr. Carnes in at that time? 

A He was on the floor. 

Q In what way was his face facing? 

A His face was about like that, facing the walk It was 
pretty close up to the walk 

Q How far distant was he from the desk? 

A He was right behind the desk. 

Q Back in the corner, is that correct? 

A Yes, in the comer. 

Q Where was the chair you had seen him sitting on wheiv 
you were in there earlier? 

A The chair had been moved over to the right. Evidently 
when he fell or something it was pushed. 

Q To the right? Would that be toward the comer where 
Mr. Weakley had been sitting? 

A No, sir, back the other way. The desk was sitting in a 
comer and the chair was moved in the opposite way than 
Mr. Cames was lying. Mr. Carnes was lying on the left of 
the desk. He was sitting in back of it On the left of the 
desk he was on the floor. 

Q What kind of chair was it Mr. Cames was using? 

A Oh, it was just one like that out there, no swivel 

[51] chair. 

Q It was not a swivel chair? 

A No, sir. 
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Q Did you have any conversation with Mr. Carnes at the 
time he was lying on the floor! 

A No, sir, I didn’t 

THE WITNESS: All I saw was that his head was lying 
in a puddle of blood, he was unconscious, with the excep¬ 
tion of groaning and breathing hard, and there was blood 
all over his face. 

Q What type voice did Mr. Carnes have? 

A Well, he was a very large man, much larger than I am, 
and when he talked it was sort of like a frog, just in normal 
conversation. 

[52] THE COUBT: Sounded like a frog? “ 

THE WITNESS: A rough voice, very easily heard, dis¬ 
tinct, no mumbling. 

MB. LAUGHLIN: But it was like a frog? 

THE WITNESS: That is just my way of putting it 
You know how a frog will roar at night when he is out in 
the field somewhere. 

[94] PAUL H WILEE 

was called as a witness on behalf of the United States and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT EXAMINATION 

[95] Q What were your specific duties with Blue Plate 
Foods Company? 

A Driver-salesman. 

[96] Q When did you again see him after the evening 
of May 19th? 

A Saturday morning, approximately 10 o’clock. 

Q Where was it you saw him then, Mr. Weakley? 

A In the sales office at the Blue Plate Foods. 

Q This was about 9:30, you say? 

A About 9:30, quarter of 10. 

Q Was he there when you arrived or were you there 

[97] when he arrived? 

A I was there before he arrived. 

Q Who was there with you at the time you first saw Mr. 
Weakley? 
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A There was two other salesmen, Mr. Ward and Mr. Wit- 
mer were in the office. 

Q Did you have any conversation with Mr. Weakley when 
you saw him about 9:30 this morning of May 20? 

A After Mr. Ward and Mr. Witmer left the office, I did. 

Q What was it he said to you and what was it you said to 
him? Do you remember? 

A Well, I was busy, on my recap sheets for the week. 

Q Keep your voice up, Mr. Wilee, will you, please? 

A Then he came over and, well, first, I spoke to him and I 
said, “Good morning, I hear that you are leaving us.” And 
he says, “That is right.” I told him I was sorry to see him 
go, so the conversation led on, and he showed me the papers 
- he had in his pocket showing the shortage. 

Q Did he make any mention of the shortage, or what did 
he say, specifically? 

A Well, sir, I don’t recall every detail. It was just a 
shortage on his recap sheet that he said he wanted to talk 
to Mr. Carnes about I was busy. I didn’t pay particular 
attention to what the shortage was. I saw what [98] the 
sheet was, of course, at a glance. I knew it was the recap 
sheet 

Q What further conversation did you have, if any? 

A Then that was just about the amount of conversation. 
After that was completed, I think—well, there was a couple 
of other fellows walked in the office and that cancelled it, 
and I think Mr. Nations and Mr. Carnes returned about that 
time from breakfast. 

Q What time was it, would you say? About what time, 
do you remember? 

A It was around 10:15, sir. 

Q Did you stay in the salesroom with Mr. Weakley, or did 
Mr. Weakley leave the salesroom ? 

A Mr. Weakley left the salesroom and went across the 
street 

Q Did he indicate where he was going at the time he 
[99] left the salesroom? 

A He didn’t say. 

Q Do you know in what direction he went? 
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A No, I did not notice. 

Q What is the distance, approximately, between Mr. 
Carnes’ office and the sales office where yon were talking to 
Mr. Weakley? 

A Approximately 15 feet. 

Q When was it yon again saw Mr. Weakley? 

A I don’t remember exactly. I think he came back into 
the office. 

Q That is the sales office? 

A In the sales office, yes. And, as I say, I was bnsy on my 
recap sheet, and they went into Mr. Carnes’ office. 

Q Who do yon mean by “they”? 

A Mr. Carnes and Mr. Weakley. 

Q Did yon see Mr. Carnes in the office where Mr. Weakley 
was, that is a sales office ? 

A Yes, sir. 

[100] A I was working my reap sheet, and I heard the 
shots. Then I heard Mr. Carnes holler, “Help. I am shot” 
Then two of the fellows, Mr. Nations and Mr. Ward, ran 
ont of the office to get the police. I ran ont behind them 
looking for a policeman or a phone. Iconldn’t find it. Then 
I returned and someone said he had left 

Q Whom do yon mean by “he”? 

A Mr. Weakley. He had left the office. I grabbed the 
door into Mr. Carnes’ office. The door was locked, and I 
burst the door down and saw Mr. Carnes lying on the floor 
when I got in. 

Q Where was he lying on the floor, what part of the office ? 

A He was lying behind his desk on his stomach, face 
down, his head next to the wait His feet was under the 
desk and the chair was pushed back up. 

Q Was the chair to the right or left of Mr. Carnes at that 
time? 

A He was lying on his stomach. It would be to his left 

Q Where was the desk located in that office, where yon 
enter the office, or where? 

A*No, sir, in the right-hand corner as yon enter the 
[101] office. 
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Q As you enter the office would you be facing the desk 
or what would you be doing? 

A You would be facing the desk, yes, sir. 

Q That would be the extreme corner as you come in the 
door, is that correct? 

A That is right, yes, sir. 

Q During the time you were in the sales office, Mr. Wilee, 
were you able to hear any conversation between the de¬ 
fendant Weakley and the deceased, Mr. Carnes? 

A I only heard voices. I couldn’t understand what the 
conversation was. 

Q Were you able to identify the voice or the voices? 

[102] A No, sir, I wouldn’t say. 

Q What kind of a voice did Mr. Carnes have, do you 
remember? 

A A very bass voice. 

Q Could you hear it with difficulty, or was it a voice that 
carried? 

A A voice that carried. 

[Ill] BY MR. LAUGHLIN: 

Q Do you know whether or not he carried a knife on his 
person? 

THE WITNESS: The week before that, sir, we were fish¬ 
ing. I saw a small penknife which we tried to open to use 
and we couldn’t open. That is the only thing I have ever 
seen on him. 

[121] REDIRECT EXAMINATION 

BY MR. CAREY: 

Q Mr. Wilee, you say you saw a knife with Mr. Carnes 
several weeks previous to the— 

A One week. 

Q What kind of knife was it? Can you describe it further 
for the Court and jury? 

A A small fingernail knife, I would say, approximately 
two inches long. 

Q A small what kind of knife? 

A Fingernail knife or ornament knife you use on watch 
chains and so forth. 
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[124] JAMES BUBTON WABD 
was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
follows: 

Q What were your specific duties in connection with your 
employment in the warehouse ! 

A I checked the merchandise out to the salesmen. 

[127] Q What time was it you first saw him that par¬ 
ticular morning ! 

A I would say it was about 9:30, quarter to ten. 

Q Where was it you first saw him about 9:30 that morn¬ 
ing! 

A I saw him in the office in the sales room. 

[128] Q Did you have any conversation with him at 
that time! 

A I said 4 4 Good morning, Lefty. ’ ’ He said, 4 4 Good morn¬ 
ing” to me. 

Q Did you have occasion to go into Mr. Carnes ’ office 
that particular morning of May 20! 

A Yes. I had to go in and get a truck report to make up. 

Q What time was it you went into his office, approx¬ 
imately! 

A Oh, 10:15,10:30, something like that. 

[129] Q Did you have occasion to look into the office 
before you went in there! 

A Yes. I went around to the back of the office to the glass 
and I said, 44 Mr. Carnes, is it all right if I come in and get 
a truck report,” and he says “Yes.” 

Q How was he able to hear you if the glass was there! 

A He could hear me over the partition. 

Q What position did Mr. Carnes occupy when you first 
saw him when you looked through the glass ! 

A He was sitting behind the desk. 

Q Where was Mr. Weakley at that time! 

A He was sitting on the comer of the desk. 

Q And then you went into the office, is that correct! 

A Yes, sir. 

Q How long did you stay in the office! Would you esti¬ 
mate! 
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A I wasn’t in there even a minute, just long enough to 
get a report and come out 

Q Did you hear any conversation between Weakley, the 
defendant, and Mr. Carnes at that time! 

A No, sir. 

Q Did either of these men speak to you, or did they say 
anything to you? 

A No, I don’t think there was anything said. 

[130] Q You were in there, you say, about a minute, is 
that correct? 

A Maybe not even that long. 

Q Was Mr. Nations in there during the entire time you 
were there? 

A Yes, sir. He came out after I did. 

Q Where did you go then, Mr. Ward? 

A I went on back into the sales room. 

Q That is a distance of about what? 

A Fifteen feet, about fifteen feet. I don’t know exactly. 

Q Did you hear or see anything later of an unusual char¬ 
acter after you left there? 

A All I heard was a shot and Mr. Carnes’ yell for help. 

[131] THE WITNESS: I heard a shot and then I heard 
Mr. Carnes yell, “Help, I am shot” 

Q What else did you hear, Mr. Ward? 

A I heard a couple more shots. 

Q How many shots? What do you mean by a couple? 

A I heard three or four shots, altogether. 

Q What did you do then, Mr. Ward? 

A I went outside. I was going to phone, but Mr. Nations 
had already gone down to phone. 

[133] Q Did you hear any conversation between Mr. 
Weakley and Mr. Carnes in connection with Mr. Weakley’s 
work? 

A Well, Mr. Weakley came in that afternoon. 

Q What afternoon? 

A May 19. And, well, Mr. Carnes had been over in the 
office there looking for this account that he was going to turn 
over to the collection agency, and we couldn’t find it or Mr. 
Carnes couldn’t find it, so Weakley came in that afternoon 
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to get some mayonnaise or something, I think that is what 
it was, and Mr. Carnes told him he didn’t like the way his 
desk was being kept and Weakley says: * ‘Well, I try to keep 
it all right” And then Mr. Carnes says: “Well, if you 
aren’t going to keep it, well, we are going to have to do 
something about it” Mr. Weakley says: “If you don’t 
want me in the organization,” he says, “I will leave.” 

[134] Q About what time of day was this, you say? 

A That was around 2 KX) o’clock. 

[152] JOHN WILLIAM CARREGAN, 

called as a witness on behalf of the Government, having been 
first duly sworn, was examined and testified as follows: 

A I am self-employed. I am in the manufacturing busi¬ 
ness. 

Q And where is that manufacturing business located? 

A On the second floor of 316 - F Street, Northeast 

[153] Q What was it you heard? 

A I heard a commotion. I heard a plea, a frantic plea 
for help, and a shooting. 

Q Can you tell us how many shots or shot you heard? 

A Well, I heard one or two, and then a definite pause, and 
then there was more shooting, but there was a shot and then 
a pause of possibly ten seconds. 

Q And how many more shots did you hear? 

A I think three in all. I would say one and then a pause, 
and then two more. 

Q What was this commotion you referred to? Can you 
further clarify that? 

A Well, it was a cry for help. . 

THE COURT: Where did it come from? 

THE WITNESS: It came from the first floor. 

THE COURT: What is on the first floor? 

THE WITNESS: The Blue Plate Food Warehouse and 
office. 

BY MR. CAREY: 

Q Were you able to identify this voice that made the cry? 

A Yes, I could definitely say that it was Mr. Carnes. 
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[154] Q What did you see, if anything, at the time you 
looked out the window! 

A Well, after a while I saw a man leave the building and 
turn and walk easterly on P Street 

Q Did you continue to observe him for any period! 

A Well, just to the next house where he went over— 
beyond my vision. 

Q Were you able to identify that man! 

[155] A That was Mr. Weakley. 

[157] Q And you said that you heard one or two shots, 
and then there was a definite pause, is that right! 

A That is correct 

Q Now, before that, had you heard anything! 

A Nothing unusual. 

[169] GEORGE W.WTTMER 

was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
follows: 

Q What was your employment during the month of May, 
1950! 

A I was route supervisor. 

Q Employed by whom at that time! 

A Blue Plate Foods, Incorporated. 

[171] A Yes. 

Q Did you have occasion to talk to Mr. Weakley, the 
defendant, in the late afternoon of May 19,1950! 

A Well, that evening I talked to Mr. Weakley. 

THE COURT: Just a minute. What evening! 

THE WITNESS: May 19. 

THE COURT: AH right. 

BY MR. CAREY: 

Q About what time was it, would you say, on May 19! 

A I just am off my route about—I was with another sales¬ 
man. I guess it was about 4:30, approximately 4:30. 

Q Did you receive any other information from Mr. Carnes 
in connection with Mr. Weakley on that late afternoon! 

A Yes. 

Q Pursuant to that information, did you talk to Mr. 
Weakley! 
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A That is correct 

Q What was it you told him? 

A I told him Mr. Carnes informed me to check his inven¬ 
tory and that this was his last day. 

Q What does checking inventory mean, as to his last day? 

A Well, we have to go ont in his truck and pull—take the 
inventory of all the merchandise on his truck. 

Q I see. Did you do that? 

[174] Q When did you next see Mr. Weakley? 

A That was on Friday night, and on Saturday I came over 
to the office approximately around 10:00 o ’clock and Weak¬ 
ley was sitting in the sales room when I went in. 

[175] Q At any time did you return to the front of the 
premises at 316 - F that morning? 

A When I was through with my car, coming through the 
passageway at the side of the building. 

Q What did you hear? 

A At that time two shots, sounded like a cap pistol, but I 
didn’t pay—I didn’t know what it was at the time. 

[176] Q I see. Mr. Witmer, you say you found a short¬ 
age of approximately $17 ip Mr. Weakley’s inventory. Did 
you advise Mr. Weakley of that? 

A Well, I worked the recap, and I gave it to Weakley 

[177] to go over to see if there was any errors which I 
may have made, because, see, when I check a truck out like 
that, I am responsible, because I usually have to run that 
route until we break a new man in, and naturally I worked 
the recap, but I gave it to Weakley to see if I made any mis¬ 
takes, so Weakley come over and he told me, he says, “Mr. 
George, I can’t find anything wrong with it” 

Q Then he agreed the shortage you indicated was there 
was* correct? 

A That is what Weakley told me. 

[216] HARRIS L. FAIRCLOTH 

was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified 
as follows: 

Q What was your assignment in the month of May, 1950? 
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A I was assigned to Patrol Wagon 5, attached to the 
5th Precinct 

[218] Mr. Weakley told me where the gun was, in the 
middle room on the mantelpiece. 

I went in and picked the gun up, dismantled it, come back 
to the wagon, and asked him was that the gun, and he 
says yes. 

Q What did you find in the gun at the time he identified 
it as being his gun? 

A Four empty cartridges and one blank cylinder. 

[223] FRANCIS V. ANDRUZZI 

was called as a witness on behalf of the United States and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Q Officer, kindly tell us your full name and your assign¬ 
ment on May 20,1950. 

A Francis V. Andruzzi, assigned as station clerk at the 
9th Precinct 

[224] Q When the defendant arrived at the precinct, 
did you do anything at that time? 

A I took custody of him and searched him. 

Q As a result of the search, did you discover anything? 

A Yes, sir, I found a .38-caliber bullet in his pocket 

Q Loaded or unloaded? 

A Unloaded. 

[227] ROBERT E. TALBOT 

was called as a witness on behalf of the United States and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Q You are assigned to what squad? 

A Homicide. 

[230] A He stated that he had been fired the night be¬ 
fore, and it was over his shortage, that he tried to explain 
to Mr. Carnes, that Mr. Carnes wanted him to check off 
some money as samples and losses, and he didn’t want to 
do it, that when he was fired and then Mr. Carnes told him 
to come back the next morning, they would talk things over 
and possibly get a letter of recommendation. I said, “Well, 
weren’t you fired?” He said, “Well, not exactly.” 
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THE COURT: What is that? 

THE WITNESS: I said, “Were yon fired?” He said, 
“Well, not exactly,” although he did tell me that the inven¬ 
tory had been taken of the truck and they paid him his 
week’s salary which was due him and a week’s salary sev¬ 
erance pay, otherwise a week’s notice. 

He stated that he went back and talked to Mr. Carnes, 
and when he saw that he was fired, Mr. Carnes said he 
wasn’t going to take him back, he said, “I am going to 
write to the main office in New Orleans and tell them about 
your shortage,” he said at which time Mr. Carnes stood up, 
grabbed hold of him and reached for his pocket 

He said he took the gun from his pocket and fired at Mr. 
Carnes four times. 

I asked him why did he bring the gun. He said he always 
kept a gun in the car. I said, “Well, why did you take it 
into the office that morning?” He said, “Because I thought 
[231] I’d have some trouble.” 

I said, “How did you think you would have some trouble 
if he said he was going to give you a letter of recommen¬ 
dation?” 

He said, “Well, I just felt like I was going to have 
some trouble.” 

[233] Q Did you make any search about the salesman- 
ager’s office when you got there, Mr. Talbot? 

A When I arrived on the scene. 

Q What did you determine as a result of that search? 

A I found a slug in the wastebasket 

[234] Q Officer, what else if anything did you find about 
those premises when you made this search that you referred 
to? 

A That is all I found on the premises. 

Q Did you look at any of the property in the office at all? 

A No, sir, I didn’t 

Q Did you look at the desk, wastebasket, or anything? 

A I saw some slug marks. 

.Q Where did you see a slug mark or marks? 

A Well, the desk would be sitting in that corner over 
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there. It would be the far right-hand comer, about six 
inches from either side. 

Q That would be to the right or to the left of the man 
who was sitting at the desk! 

A It would be on his left 

Q And six inches from the end of the left side of the 
desk, would you say! 

A Yes. 

Q What else did you see? 

A Well, there was a large amount of blood on the floor. 
[235] In fact, when I arrived there, the body was still 
there. They were preparing it to put it on the stretcher to 
take it out, and there was a slug mark in the baseboard a 
little bit to the right of the chair, and there was a slug 
mark on the chair. 

Q Slug mark on the chair? 

A Yes. 

i Q How many slug marks did you see all together? 

A Three. 

Q The one on the desk, one on the chair, and one in the 
wall behind the chair, baseboard, is that correct? 

[237] Q Did you ask him why there were four shots 
fired? 

A Yes. He said that he just fired on and then kept firing. 

[246] THE COURT: Did he tell you that Carnes had 
threatened him? 

THE WITNESS: No, sir. 

[250] BY MR. LAUGHLIN: 

Q Did he also tell you, Mr. Talbot, that he was so upset 
over these threats of Carnes ’ that he had gone to the 
[251] precinct on either the 18th or 19th and talked to 
some police officer there? 

A He didn’t tell me that, Mr. Laughlin. 

[260] RAYMOND B. TURNER 

was called as a witness on behalf of the United States and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

[261] Q Did you see him the next morning? 

A Yes, sir. 
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Q When was it and where did yon see him? 

A In a restaurant in 1300 block, Pennsylvania Avenue, 
Southeast, about a quarter after 9 to 9:30. 

[262] Q Can you be a little more specific? What did he 
say about his dismissal? 

A He seemed to be a little disturbed about losing his 
position, and I said, “There is nothing particular about 
that,” and we went on to discuss the possibilities of his 
coming back as an extra man where he formerly worked. If 
I [263] remember correctly, he said, well, he would take 
that under consideration—probably not those exact words, 
but something to that effect—but he wanted to go and have 
a talk with Mr. Carnes first 

Q Did he tell you why he wanted to have a conversation 
with Mr. Carnes first? 

A No, sir, he didn’t. 

[275] ALFRED D. CLARKE, 

called as a witness on behalf of the Government, having 
been first duly sworn, was examined and testified as follows: 

A Alfred D. Clarke, assigned to Homicide. 

[276] Q What conversation did you have with Mr. 
Weakley at that time, Officer Clarke? 

A I asked him about the trouble he had had, why he shot 
Mr. Carnes. He told me that on Friday evening he had been 
in to see Mr. Carnes and at that time asked him some ques¬ 
tions as a result of some information he had as to whether 
he had been fired. 

At that time he told me that he had received two weeks' 
pay. He thought he was fired. That Mr. Carnes, he then 
asked Mr. Carnes if he would give him a letter of recom¬ 
mendation. Mr. Carnes said that he would give him a letter 
of recommendation, and that he was to come back on Mon¬ 
day to get that letter, because the plant was closed on Sat¬ 
urday, and there wouldn't be anybody there to make up 
that letter for him. Later he changed that story and said 
he was supposed to go back on Saturday morning for an 
appointment, he didn't give us any time, didn't give me any 
particular time as to that 
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I asked him about the gun, where he got the gun. He said 
he had had the gun for some twelve years. I asked him 
where he kept the gun and he said he kept the gun in the 
glove compartment of his car. I asked him why he brought 
the gun into the plant and he told me he brought the gun 
in because he was afraid at that time that somebody would 
steal the gun out of the glove compartment, and later, as 
a result of another question, he said he expected to have 
some trouble, [277] and that is why he took the gun in. 

[278] Later we went to—I had occasion to go to Casual¬ 
ty Hospital to check over the property and also checked on 
the statement he had made, and to find out if Mr. Carnes did 
actually have a knife, and in the property at Casualty 
Hospital there was a small, what I would call an orna¬ 
mental pearl-handed knife. 

Q What length? 

A A pearl-handled knife, what I would call a watch-fob 
knife, approximately two inches long, very short, and this 
knife was loaded with tobacco. It had not been opened. 

I asked him whether or not he had had any former trouble 
with Mr. Carnes, and he stated he hadn’t had any real 
trouble with him except of the fact that the route itself had 
run down, and that he had been told about that 

Q Do you have the knife that you saw at Casualty Hos¬ 
pital belonging to the deceased, Mr. Carnes? 

A No, sir. I left that knife in the property in the hospital 

[279] ME. CAEEY: Your Honor, when it first came to 
my knowledge about this man having had a knife in his 
possession at the time this homicide occurred, on the basis 
of the Baxter Griffin decision, of course, I intended to com¬ 
municate that information to the Court and to the jury, the 
information of an uncommunicated threat 

I called Casualty Hospital, and the hospital records there 
indicate there was a knife in this man’s possession, this 
knife Mr. Clarke is referring to. 

[280] THE COTJBT: Whose wife? Mrs. Carnes? 

MB. LAUGHLIN: Where is Mrs. Carnes? 

•; ME. CAEEY: I called up Mrs. Carnes, finally located 
her in Villa Bica, Georgia, the other day, sent her a forth- 
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with subpoena. I have a copy here I would like to offer, a 
duplicate copy of the subpoena I sent Mrs. Carnes at Villa 
Bica, Georgia. 

In addition to sending a telegram, I called Mrs. Carnes 
on the telephone, told her I was issuing a telegraphic sub¬ 
poena to have her come here at once, and I said I wanted 
her to leave the following morning. She said she would. 
She was reluctant She didn’t like the idea of coming up. 

In addition thereto I said that I had also learned she had 
got possession of the knife from the authorities at Casualty 
Hospital She said, “I did.” I said, “I want you to bring 
that knife with you, so we can have it as a part of the Gov¬ 
ernment’s case, part of the evidence.” She said, “I am 
very sorry, but I let my little boy have the knife last week,” 
and, she said, “he lost it.” I said, “Obviously, you can’t 
bring the knife.” I said, “All right, you come anyway. I 
will have you describe the knife that your husband had.” 
And she described it similarly to Mr. Clarke, a very small 
knife you might have on a watch-fob, so she said she would 
come, so I sent a subpoena. 

When I got out of court the other day there was a tele¬ 
phone [281] message from a man, an attorney by the 
name of Davis down in Georgia, in which he advised some¬ 
one in our office that Mrs. Carnes was taken ill and conse¬ 
quently wouldn’t come here. He said he was sending a doc¬ 
tor’s certificate which would confirm what he was telling 
our office. 

I would like to offer in evidence at this time a doctor’s 
certificate from a Dr. John E. Powell, Villa Bica, Georgia, 
and also the copy of the letter from Attorney Otis 0. Davis 
down in Georgia. 

THE COIJBT: That is not necessary. He just encloses 
the doctor’s statement which says she has influenza. 

MB. CABEY: I wanted to show the Court I had ex¬ 
hausted every effort in order to have this woman here. 

MB. LAUGHLIN: What I don’t understand. Your Hon¬ 
or, is how did the knife get away from the authorities T 

THE COIJBT: They turned it over to the widow, I guess. 
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ME. CAEEY: The hospital authorities tamed it over to 
the widow. 

ME. LAUGHLIN; Isn’t that a strange thing to do? 

THE COUET: It is certainly something I wouldn’t do, 
but I don’t know what they do. 

ME. CAEEY: That is the copy of the telegram to Mrs. 
Carnes. 

THE COUET: You can put in that you sent a telegraphic 
subpoena to Mrs. Carnes and that the doctor wrote she had 
[282] influenza, but that won’t preclude Mr. Laughlin’s 
argument on where the knife is. 

[289] BY MB. LAUGHLIN: 

Q Where is that knife, sir? 

A I don’t know, sir. The last I saw of the knife was at 
Casualty HospitaL 

Q Where did you see the knife, where did you first see 
the knife, sir? 

A The first time I saw the knife was on the afternoon, and 
again on the following day at Casualty Hospital in the 
property envelope that contained this man’s personal be¬ 
longings, that is, Mr. Carnes’. 

Q You are an experienced policeman, aren’t you, sir? 

A I am, sir? 

Q And you have been on the force how long? 

A Nineteen years. 

Q And you have investigated many cases? 

[290] A I have. 

Q You have investigated many homicide cases, haven’t 
you? 

A I have. 

Q How long have you been connected with the Homicide 
Squad? 

A Since 1945, sir. 

Q Of course you know it is very important in the inves¬ 
tigation of the case, do you not, sir, if a weapon is found on 
the deceased or near the deceased, it is very important for 
the police to maintain that intact, isn’t that right? You 
know that, don’t you? 

A Yes, and I can— 
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Q Why didn’t yon do thatT 

MB. CABEY: Just a moment. 

THE WITNESS: After viewing this knife and seeing' 
the condition of the knife, the fact that it was completely— 
the blade itself was completely covered with tobacco and 
what not, gave me every indication at that time that the 
knife hadn’t been used, and I had no reason to bring that 
knife as a result of that 
BY MB. LAUGHLIN: 

Q In other words, at that time yon were acting as the 
court and jury? 

A I was acting as an investigator. 

[291] And taking the functions of the court and jury, 
weren’t you? Weren’t you, sir? 

A I was not 

Q Now, as a matter of fact, it was quite a long blade on 
that knife, wasn’t there? 

A There was not 

Q You are just saying that now because you don’t have 
the knife, isn’t that right? 

MB. CABEY: I object to that. Your Honor. 

THE COURT: He can answer. 

MB. CABEY: It is arguing with the witness. 

THE COURT: He can answer it 
BY MB. LAUGHLIN: 

Q As a matter of fact, since you don’t have the knife, you 
can say anything about the size of it, can’t you? 

A I can tell you what I saw. 

Q You knew that the knife was either on the deceased or 
near the deceased? 

A No, sir, I didn’t know it until I was told by the defend¬ 
ant himself. 

Q And you were told that very day, the 20th? 

A As a result of questioning him, and he stated that this 
man went for his pocket I then went to the hospitaL There 
was no search made of the deceased at the time in the 
hospital or at the plant I went to the hospital, went 
[292] through the man’s property and as a result of thai 
I saw the knife and I left it in his pocket. 
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Q Ton knew, then, as early as the 20th that Mr. Weakley 
wonld invoke self-defense, did yon not? Yon knew that, 
didn’t yon? 

A He told me that. 

Q So therefore it wonld be very important, in other 
words, it was yonr job to bnild np a case, to get the evidence 
to turn it over to the District Attorney. Yon knew that, 
didn’t yon? 

A That to me at that time was not important. 

Q Well, yon knew it was yonr fnnction to investigate 
the case, develop the evidence, turn it over to the District 
Attorney? Yon can answer that yes or no, can’t yon? 

A Yes. Yes. 

Q Then yon knew it was important, too, if there was a 
knife or a weapon found on the deceased or near the de¬ 
ceased that should be retained by yon and turned over to 
the District Attorney, isn’t that right? 

A If in my opinion I believed it was evidence. 

Q Yon were going to pass on at that time, May 20, you 
were going to pass upon the admissibility of evidence in 
this Court, is that right? 

A That is the fnnction of the Homicide Squad, to inves¬ 
tigate these cases. 

[293] Q And it is the fnnction of the Homicide Squad, 
too, to pass on the evidence, is that right? 

A It is to secure proper evidence, yes. 

Q Now, in yonr opinion, sir, what is proper evidence and 
what is improper evidence? 

A If it was my belief that that knife had been used, had 
been drawn, I wonld have brought that knife in, but the fact 
the knife, in my opinion, was an ornamental knife and it 
was loaded with tobacco, I felt it was not a part of the case 
and left it in the property. 

Q In yonr view, sir, on May 20, what in yonr view on 
May 20 did yon regard—what did yon regard as to the 
inadmissible nature of that knife? 


MR. CAREY: Objection. 

THE COURT: I sustain the objection. 



BY MB. LAUGHLIN: 

Q Have you read Wigmore on Evidence! 

MB. CABEY: Objection to that. 

THE COUBT: Sustained.' 

MB. LAUG-HLIN: Have you read Greenlief on Evi¬ 
dence! 

MB. CABEY: Objection. 

THE COUBT: I sustain the objection. 

MB. CABEY: I should like the Court to ask Mr. Laugh- 
lin has he read it. 

THE COUBT: Just a minute. I sustain the objection, 

[294] whether he read Wigmore. 

MB. LAUGHLIN: I have read it, Your Honor. 

THE COUBT: I am not saying you haven’t, but as to 
whether or not the witness has, I will sustain the objection. 

BY MB. LAUGHLIN: 

Q Mr. Witness, then on May 20 you determined that that 
knife would not be admissible in evidence, is that right! 

A I determined in my own judgment at that time that 
the knife had no part of the case. 

Q What else did you determine at that time, what other 
pieces of evidence at that time did you determine would 
not be admissible! 

A None. There was no other pieces of evidence that we 
didn’t collect 

Q How is that! 

A There was no other pieces of evidence that we didn’t 
collect 

Q Did you determine at that time whether the coat would 
or would not be admissible in evidence! 

A I have nothing to do with the taking of the coat, the 
gun or— 

Q But you knew there was a coat 

A The deceased was wearing a coat at the time he was 
shot 

Q When you were determining the admissibility or non- 

[295] admissibility at this time, did you arrive at that 
decision yourself, or confer with your fellow-officers! 

A I arrived at that myself. 
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Q Did you convey that to your fellow-officers, your views T 

A No. 

Q Did you ever tell Mr. Talbot in your view that wasn’t 
admissible? 

A I told them, I believe, at the office. 

Q Who did you tell it to? 

A Several that were talking about the case, the fact that 
there was a knife there, but it was an ornamental knife. 

Q With quite a long blade, too, quite a long blade. 

MB. CABEY: Just a moment 
BY MB. LAUGHLTN: 

Q Now, then, that afternoon, then, you went to the hos¬ 
pital and you saw the knife? 

A That is correct 

Q And you made no attempt to take possession of it? 

A I did not 

Q What else did you do? 

A I went back—first that afternoon I had pictures taken 
at the scene. Later, as a result of more conversation, I went 
back and instructed another officer. Masters, to take 
£296] pictures showing this was an open cubicle, used as 
an office, so that conversations could be heard over the 
cubicle. 

Q All right You have told us, sir, that you talked with 
Mr. Carnes, you talked with him some time. 

MB. CABEY: Objection. 

BY MB. LAUGHLTN: 

Q I mean Mr. Weakley. You talked with him quite some 
time. 

A No, I didn’t talk to him at any great length. I imagine 
at the most it was perhaps a half hour or less. 

Q Was that alone or in the company of other officers? 

A The precinct man who brought him in from No. 9 
Precinct was there a part of the time. I believe Officer 
Talbot came back once or twice during that time. 

Q. He told you that Mr. Carnes had threatened him, 
didn’t he? 

A He did not 
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Q At no timet 

A Except at the time this thing was actually happening 
when he said Mr. Carnes told him he would cut his tongue 
out and then went for his pocket, but no previous threats. 
That is what 1 was getting to. 

Q And Mr. Carnes reached for his pocket, Mr. Carnes’ 
pocket? 

A Mr. Carnes reached for his pocket 

[297] Q Did you see his pocket? 

A No, I did not 

Q He told you there was a struggle over the pistol, 
didn’t he? 

A No, sir, he didn’t 

Q You are sure of that? 

A I am positive of that 

Q You have related in quite detail without notes matters 
that were told you by Mr. Weakley on May 20th, 1950. 
How do yon remember all of that without notes? 

A Well, I, of course, have gone back to the records, I 
have checked over several things several times, not any 
notes that I personally made, notes that were made by 
Sergeant Talbot relative to conversations we have gone 
over. We have talked over this case quite a few times since. 

Q Can you tell me the names of any people you talked to 
on May 19th? 

A No, I had nothing—on May 191 was off. 

Q Well, I see. Were you off on the 18th? 

A No, sir. I was not. I worked. 

Q Who did you talk to on the 18th? 

A I probably talked to my family. 

Q Your family? 

A That is right. 

Q Did you talk to anybody with regard to any police 
[298] business? 

A I wouldn’t, Mr. Laughlin, recall anything that there 
wasn’t some particular reason for recalling. 

Q Now, Mr. Weakley told you Mr. Carnes had been ac¬ 
cusing him unjustly, didn’t he? 

A That is correct 
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Q And he told yon Mr. Carnes had also been stealing 
from the truck, didn’t het 

A He didn’t tell me he had been stealing from the track. 

Q He told yon, did he not, Mr. Carnes wanted him to 
show a shortage when there was not a shortage? 

A He was trying to explain to me on these work sheets 
that he had what the difficulty was. I didn’t go into those 
work sheets at all. I went into the shooting itself, as to 
exactly what had happened that day, and the reason he was 
there. I didn’t go into these work sheets at all myself. 

Q At that time were yon trying to get matters that would 
be helpful to the police or matters that would be helpful to 
Mr. Weakley? 

A That is correct 

Q Did you ever see the knife after that date, sir, May 20? 

A I saw the knife, I think on the 21st or the 22nd when 
I went over—I was asked as to whether or not I could get 

Q You had followed through, you saw the knife, but you 
[299] no parts. 

some keys for the plant that were in Mr. Carnes’ property, 
and at that time I went back to Casualty Hospital and in¬ 
quired as to whether or not I could get those keys, and I 
couldn’t get them, those keys or any other property were 
to be turned [300] over to his wife, so I left those keys 
didn’t take it, did you? 

A That is our job as homicide investigators, we take 
suit of something he told me about the man having a knife 
or thought he had something in his pocket 

Q You wanted to play fair with him? 

A The reason I went to Casualty Hospital was as a re- 
there also. 

[315] JOHN P. GALL A GHEE 

was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
[316] follows: 

Q Kindly tell us your full name, Doctor, please. 

A Dr. John P. Gallagher. My address is 2023 B Street, 
Northwest, Washington, D. C. 
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did not penetrate the cranium, but only skipped into the 
scalp and out of it on the other side. Unless a man was 
standing on a chair, he couldn’t have levelled a bullet in 
that direction—assuming that the man who received it was 
standing, which was your original question. 

Q That is right Did you notice whether Mr. Carnes was 
a small o ra big man? 

A He was a big man as I remember it 

[323] A There were only three possibilities of how this 
man could have been hurt in this fashion. One was, assum¬ 
ing that you were the deceased, that I shot you in the chest 
first and you remained seated, and then I went around 
behind you and pumped two bullets in the back of your head. 

No. 2 would be fore me to come up behind you so that I 
would shoot you in the head twice first and then come 
around to the front of you and shoot you in the chest; or 
method No. 3, you would be shot in the chest and fall on the 
floor on your face, and then two more bullets pumped into 
the back of your head while the back of your head was 
directed upwards toward the ceiling, you being on yftqr face, 
i THE WITNESS: As I explained in the beginning, Your 
Honor, it is thoroughly a deductive— 

MB. LAXJGHLIN: I submit that should go out, then, 
Your [324] Honor. 

[332] BY MB. CABEY: 

Q Doctor, you say you observed the absence of powder 
on the head, is that correct? 

[333] A Yes, sir. 

[336] BICHABD M. BOSENBEBG, 

called as a witness on behalf of the Government, having 
been first duly sworn, was examined and testified as follows: 

Q What is your official capacity, Doctor? 

A Deputy Coroner. 

[337] Q As a result of that autopsy, what did you find. 
Dr. Bosenberg? 

A That the decedent had sustained a gunshot wound of 
the head which injured the head, and this with the accom¬ 
panying hemorrhage and shock was the cause of his death. 
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Q What wounds did you find on the deceased! 

A There were two: One, a gunshot wound of the chest, 
left side, just a little below the border of the collar bone— 

Q Will you indicate to the Court and jury where that 
wound was? 

A All right An inch and a half below the lower border 
of the clavicle, which is the collar bone, and three indies to 
the left of the midline. That would be a point on me here 
(indicating). 

[338] Q That is, the wound in the chest was about 
there, is that right? 

A That is right 

ME. CAREY: Let the record indicate he pointed to the 
left side of his chest 

THE WITNESS: This bullet passed from front to back 
and from right to left on a horizontal plane and passed 
through the scapula, which is the shoulder blade, and lodged 
in the muscles overlying the scapula at a point five inches 
below the nape of the neck and seven inches to the left of 
the midline of the back, from which it was removed. 

BY ME. CAEEY: 

Q As a result of the autopsy, were you able to determine 
in what direction that bullet passed: that is, where it was 
traveling— 

A Yes, it passed from right to left That is, the point of 
entrance was here (indicating), and the point from winch 
it was removed was about here, and it was on a level plane, 
that is, horizontal with the ground. 

Q The bullet went in a straight fashion, is that correct? 

A That is right, as far as the ground is concerned. It 
was horizontal, but it deviated about two inches from light 
to left in passing through. 

Q How about the head wound; were you able to determine 
[339] what direction the head wound took that you re¬ 
ferred to? 

A The gunshot wound of the head, the wound of entrance 
was two inches to the right and one inch above the occipital 
eminence. 



Q Will yon indicate to the Court and jury what yon 
meant by that word, where the entrance into the head was 
made, point with yonr finger, will you, please? 

A The occipital eminence is the protuberance or bump in 
the center, the back of yonr head, and it is a point used to 
measure from. This wound was two inches to the right and 
one inch above that point, and on me, it would be approxi¬ 
mately here (indicating). 

Q I see. 

A The bullet passed from front to back—from back to 
front, rather, right to left, slightly downward, passing 
through both hemispheres of the brain and through the 
base of the skull, and lodged in the tissues of the side of 
the face about midway between the comer of the eye, left 
eye, and the anterior border of the ear, so that the point of 
lodgement on me would be about here (indicating). 

Q Was this a lower position to where it entered in the 
back of the head? 

A That is right That is right The point of entrance 
is here. 

Q So that indicates the bullet was taking a downward 
[340] direction, is that right? 

[341] Q From the direction that the bullets took, were 
you able to determine in what position the gun was held by 
the one who used it? 

A Yes, it was directed, of course, at the individual. In 
the first case it was horizontal, and in the second one it 
would be at an angle. 

Q What sort of an angle? 

A Approximately, there would be a deviation of about 
two inches downward from the point of entrance in the back 
of the head to the point of exit, so that a line drawn be¬ 
tween those two points and extended would give you the 
angle at which the gun was held. That is, you would draw 
a horizontal and then form an angle extending that line. 

[354] JOSEPH A. BERLEY 

was called as a witness on behalf of the United States and, 
having been first duly sworn, was examined and testified 
as follows: 
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of Investigation, and I am assigned to the FBI Laboratory 
at Washington, D. C. 

[356] A The first thing I did was to examine the coat 
for any holes in the suit coat that could have been produced 
as a result of a bullet passing through the coat. 

I found in the lapel, in the left lapel, a hole, and again, 
beneath the hole in the lapel, another hole ill the body ol 
the coat 

I examined the areas surrounding those holes for the 
presence of powder residues. I first examined those areas 
[357] microscopically. Upon examination of those areas I 
found no powder residues. 

I then chemically treated the areas surrounding those 
holes, and, again, upon chemical treatment, I found no 
powder residues. 

Q Did you make any tests with Government Exhibit No. 
7, tiie gunt 

A I did. 

Q And what tests did you make with that gun, Mr. 
Berley? 

A I fired this revolver to determine the maximum dis¬ 
tance at which powder residues would be deposited on any 
garment or material through which it was fired. 

Q What did you find? What was the maximum distance 
this gun would leave powder marks? 

A The maximum distance was approximately 48 inches. 

[360] Q In other words, you were not asked to deter¬ 
mine in this case whether a certain type bullet or slug, 
cartridge, had been fired from the gun that you have identi¬ 
fied as having been in your possession? 

A No such request was made, no, sir. 

Q Now, can you tell us, sir, something about the age and 
condition of this gun? 

And of course, Your Honor, it is understood when we are 
referring to “this” gun, it is the gun that has already been 
marked. In other words, there is only one gun in evidence. 

Can you answer that question, sir? 
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[416} Q You wanted to help Mr. Carnes; yon felt he was 
doing wrong, and yon wanted to get the executives np from 
New Orleans or Atlanta, Georgia, have a conference and 
straighten this ont; is that correct? 

A That is right. 

[541] LUTHER R. WEAKLEY, 

the defendant, resumed the witness stand and was exam¬ 
ined and testified further as follows: 

[542] Q Mr. Weakley, when we recessed, at the time we 
recessed yesterday, you were being questioned as to the 
$280 item. It is your testimony that you got a loan, and 
that you paid a shortage, although in truth and in fact you 
were not short Do you recall that now? 

A I do, yes. 

Q All right Now, after you paid that shortage, did you 
have a conversation with Mr. Carnes with respect to the 
payment that you were making? 

A Yes, I did. 

Q And what was said? 

A Well, I went into details as to, as far as the keys to 
the truck and so on, the shortage, and whatnot and sug¬ 
gested to him to let me keep the keys. 

Q And, then, was that the time, then, that new keys were 
gotten and the locks were changed? 

A That is right 

Q And I believe then you said you had both keys for a 
few days? 

A That is right 

Q And then at his request you turned over a key to him, 
is that right? 

A That is right 

Q Now, then, did' you have further conversation or con¬ 
troversy or difference with Mr. Carnes over a shortage? 

[543] A Oh, different times after that 

Q After that, about how soon? 

A Oh, a matter of a few days. He was going in my truck 
again. That is, I figured he was going in my truck, because 
he had the keys again. 
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A Well, that Friday evening I left early, I would say 
around a quarter of 8, when I left the office. I came on 
home, which takes about, approximately, I would say 10 
minutes. 

When I went in the house, my wife was either next door 
or across the street, I don’t know which. I was only in the 
house ten minutes, something like that. The telephone rang. * 

[545] It was Mr. Carnes wanting to know whether I was 
coming over next morning, started swearing, wanted to 
know what I was coming over there for. I hung the receiver 
up after he started swearing. 

The following morning, which was Saturday, he called 
me around 7 o’clock, and was all upset again. 

Q Had there any threats been made against you before 
the 19th? Had he made any threats to you before the 19th? 

A Yes. I would say yes, because he suggested I come 
over to the office on a Saturday afternoon, called me twice, 
and cursed me because I didn’t come over. And then he 
insisted on— 

Q What I want to know now, you are relating now about 
the 19th and 20th, were there threats made to you by Mr. 
Carnes before the 19th? 

A Oh, yes, there was. 

Q All right Tell us when and what was said. 

A Well, he on three occasions week ends for three weeks, 
he insisted just he and I go fishing together. So I told him 
no, it wasn’t any pleasure just two fishing. So he kept on,' 
and kept on. I said, “How is that getting Mr. Witmer.” 
Mr. Witmer said he wouldn’t go to a dog fight with him. ' 

MB. CABEY: Who said that? 

THE WITNESS: Mr. Witmer. 

[548] BY MB. LAUGH! JN; 

Q You can’t relate what he said. Did you contact 
[549] anyone else in authority? 

A I took his advice, what he told me. 

Q Where did you go? 

A I went down to Municipal Court, down at 5th and E 
Street 
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Q All right Did yon have a conversation with anyone 
there? 

A I did. 

MR. LAXJGHLIN: All right I take it, Your Honor, this 
would also not be— 

THE COURT: He can tell who he talked to. 

BY MR LAUOHLTN: 

Q Can you tell with whom yon conferred there? 

A I don’t know his name. 

THE COURT: What office did yon go to? 

THE WITNESS: I went to the office about a warrant or 
something or other, about a gun or something. This mah 
told me— 

BY MR. LAUGHL3N: 

Q The Judge said yon can say if yon know—either tell 
ns who yon talked to or describe the man for us. 

A This man was a kind of light skinned manT 

THE COURT: What office did yon go in? 

THE WITNESS: Where yon get the license and war¬ 
rants, like that, they told me it was. 

[550] THE COURT: Did yon go to the District At¬ 
torney’s office? 

THE WITNESS: I suppose it was, as far as I know. 

THE COURT: By what door did yon enter the Municipal 
Court, front door or side door? 

THE WITNESS: I don’t recall the side any more. I 
don’t know. 

THE COURT: What floor was the office on? 

THE WITNESS: The first floor, if I recall distinctly. 

THE COURT: First floor? Yon don’t remember the 
name of the door yon entered? 

THE WITNESS: No, I don’t " 

THE COURT: Is it a big room or small room? 

THE WITNESS: It was a right good sized room, I say. 

THE COURT: Was there a counter in it? 
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THE WITNESS: There was a counter and benches at 
the back. 

THE COURT: How many people behind the counter f 

THE WITNESS: I don’t recall, but I say abont 15 or 
20 people waiting, seemed like to me. 

THE COURT: Yon talked to somebody behind the 
counter? 

THE WITNESS: I did. 

THE COURT: Did yon apply for a warrant? 

THE WITNESS: I did. I wanted to explain to him, bnt 
he suggested I take a blank or type on another piece of 
paper [551] and bring down to him the reasons I thought 
I would have for it, and then it would be approved, or 
something of that kind, and as for having a gun, he said 
I would have to go to Police Headquarters. I am sure he 
said Police Headquarters about the gun. 

THE COURT: Did you write this out, applying for a 
warrant? 

THE WITNESS: No, I didn’t I don’t know whether I 
misplaced it on my truck or at home, or what 

THE COURT: Misplaced what? 

THE WITNESS: This application he gave me. 

THE COURT: A blank application? 

THE WITNESS: That is right 

THE COURT: And you were to fill it in? 

THE WITNESS: That is right 

THE COURT: And you never did? 

THE WITNESS: I didn’t, no, sir. 

BY MR. LAUOHLIN: 

Q The Judge wanted to know—now, at that time did the 
man in charge, the man with whom you had conversation, 
did he ask you to do something at that time? 

A Well, he said he was busy, and if I would wait he would 
have more time to explain matters. 

Q What did you say? 

A I told him I would come back if I could. 
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Then he says, “Weakley,” he says, “tell me what per¬ 
mitted [556] yon to he so stupid and write that letter to 
Atlantat” 

I says, “Well, Mr. Carnes, has that letter brought this 
about?” 

He says, “Yes.” And I says, “In doing so, I was stupid, 
you think?” 

And he says, “Yes, and Mr. Prendergast said so, also.” 

I says, “Well, Mr. Carnes, if you consider me stupid, I 
think you should consider and examine yourself.” 

He says, “Wdl, I have.” And I says, “Did you get any 
results, or was it good?” 

He says, “Well, Weakley,” he says, “you know I have 
told you time and time again about the problems I have 
had here, how they disturb me, and I couldn’t sleep, and 
I couldn’t eat” I says, “Yes.” 

He says, “But they have all worked out pretty good, 
with the exception of a few blunders.” 

I says, “Mr. Carnes, I feel quite sure blunders disturb 
you quite a bit, don’t they?” So he says, “Well, what are 
you referring to?” 

I says, “Well, 120 cases of coffee that got limbs and feet 
and wsQked out of the stockroom. And, then, the way you 
did your Easter financing, your Easter shopping.” 

So he said, “Well, Weakley, I tell you it is nobody’s G-D • 
business what goes on in the warehouse. That is my 
business.” 

[557] I said, “Mr. Carnes, as far as I am concerned, 
you are 100 percent correct That is the company’s affairs 
and yours, but” I says, “why don’t you leave the trucks 
alone, especially mine?” 

Well, he sat there shaking, he didn’t answer me. So he 
says, “Weakley, has Witmer, that is George Witmer, has 
he been doing any talking?” 

I says, “Mr. Carnes, Witmer is talking, they are all 
talking.” 

He says, “Well,” he says, “you told me a lie, didn’t 
you?” I said, “Beferring to what?” 
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He says, “That Sunday yon came over to see me yon told 
me that as far as yon knew no one wasn’t talking.” 

I says, “Well, probably there wasn’t anyone talking at 
that time, Mr. Carnes.” And then he said, “What did he 
say!” 

I said, “Mr. Carnes, Mr. Witmer is ont in the alley, ont 
somewhere. I will go ont and get him.” 

With that I got off the desk to go ont He says, “Sit 
back on that desk. I will talk to Witmer when I get ready.” 

It wasn’t what he said to me. It was the way he said it 
It was the voice he used. 

So I sat back on the desk. So he asked me again what 
did Witmer say. 

I says, “Mr. Carnes, when Witmer rode with me and I 
went to the bank and I made that loan of $300, as yon 
know, and I [558] paid yon a shortage of $280, is that 
right” and he says, “That is right” 

[560] Q Mr. Weakley, face the jury. 

A “He said he called on one of his supermarkets to sell 
him a large quantity of coffee, and this particular market 
had plenty of coffee, and he asked him where it came from, 
he was figuring on selling him a lot of coffee.” “He 
laughed and said, ‘I bought it from one of the other sales¬ 
men.’ ” 

This salesman, if I mentioned his name—is it all right 
if I do! 

Q Oh, yes. 

A Mr. George Hibbs. Well, Mr. Hibbs was saying some¬ 
thing about the coffee being sold to one of his stores. I 
sayd, “Mr. Carnes says that coffee walked ont of the ware¬ 
house.” “That is your business.” 

I says, “We gave you coffee to make up for it” I says, 
“I gave you a case.” 

He started swearing, said, “You want me to pay you for 
the G-D case of coffee!” I said, “No, did you pay the 
others for the case you took from them! Why should you 
pay me for it!” 

I said, “After all, the keys, and this, that, and the other,” 
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I said, “I only see one thing to do.” I said, “Mr. 

[561] Laskey, yon know why he quit, because yon told 
him to be responsible for the warehouse or quit, and he 
quit, because there is so much shortage in here.” 

I says, “He met me at 5th and East Capitol Street, told 
me to keep in contact with him.” He says, “Keep in 
contact with him for what?” 

1 Well, I says, “He told me, Mr. Carnes, that he quit, that 
he wouldn’t be responsible for the warehouse while a crook 
like you are in charge here.” 

He says, “Weakley, you know that Nigger Joe out back 
here?” I said, “Yes, I know of him, that old colored fel¬ 
low, you mean.” 

He says, “Well, Lnskey is just like that nigger, no good.” 

I says, “Mr. Carnes, how old are you?” He says, “I 
am 43 years old.” 

I says, “Don’t you know that poor old colored Joe is old 
enough to be your father, and you talk about him like that 
because he can’t read and write, and he told me you tried 
to cheat him out of five hours work.” And, I says, “Fur¬ 
thermore, when he goes to sign his voucher, he can’t read,” 
and Mr. Carnes would have one of us there verify it. He 
would make an X 

Q Why don’t you face the jury? 

A This old colored fellow, he couldn’t read and write, 
but, nevertheless, Mr. Carnes, according to this colored 

[562] fellow’s statement tried to cheat him out of five 
hours work. He had someone keeping his time for him. 
This old colored fellow Joe came in, told me about it 

I wanted him to help load the truck. He said, “If Mr. 
Carnes catches me around here, he will run me out of the 
alley.” 

He said, “What did Luskey mean by your keeping in 
touch with him?” 

I said, “He said he was in your office when Mr. Turner 
walked in here and paid that bill, and you gave him a 
receipt for it in full.” 

Then he blew up like a balloon. He sat there and he 
shook 
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I said, 4 ‘Mr. Carnes, I tell yon what I am going to do. 
It is the only thing I see to do. I am going to the bank 
somewhere and I am going to draw some more money. I 
am going to take Mr. Lnskey, Mr. Turner and Mr. Hibbs 
and Mr. Witmer. I am going to finance their way, and I 
am going to take them to New Orleans, and I am going 
to talk to the proper one down there if I have to spend $200 
to see the right one, and explain—take these papers with 
me and let them explain, and I will get to the bottom of 
this.” 

So I hadn’t said anything about the papers. I told him 
about that He blew up, said, “Are you crazy?” I said, 
“No, Mr. Carnes, I can’t be crazy at the particular time. 
[563] I have got too much work to do.” 

He says, “What kind of work are you going to do, the 
same kind?” I said, “Well, first of all I am going to do 
that” j 

And I said, “Now, Mr. Carnes, these papers that you 
have been looking through my de^ for, been worrying 
you about so much because I didn’t keep my desk proper, 
those papers, here they are. They are going along with 
Mr. Turner’s receipt and so on.” 

I come down like this (indicating) to the desk to show 
them to him so he could see what they were, those papers 
we have there. Mr. Carnes made a lunge for these 
papers, and with his left hand,- and he caught hold of the 
end of the papers. 

Q Just a minute. At that point Mr. Weakley, where 
was Mr. Carnes and where were you? 

A At that time I was sitting on the comer of the desk, 
right here. I would say his desk sat like this gentleman 
and I are, this way, east and west practically. For in¬ 
stance, I am sitting on this comer (indicating). This 
comer here (indicating) would be something between south 
and southwest All right Mr. Carnes is sitting there. 
Mr. Carnes with his left hand, which he. had leaning on the 
desk, he grabbed for the papers. With my right hand I 
grabbed the papers back. Mr. Carnes grabbed me by the 
lapel, my coat with his left hand, and it jerked me up to 
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[564] the desk and we was tussling. Then he said, '“I 
am going to cnt your so-and-so tongue so yon can’t talk.” 

Q Tell ns what he said, not “so-and-so.” 

A He said, “I am going to cnt yonr so-and-so tongue.” 

Q Use the words, nse the profane language. 

A He said, “I am going to cnt yonr God damn tongue, 
so yon can’t talk.” 

"With that he went for Ids pocket with his right hand. 
My gun was in my left hip pocket He was pulling me. 
He couldn’t get from behind the desk, because the chair 
had him blocked. He was kicking. 

On this corner over here was a long black knife. I don’t 
know, I would say it was practically six inches long, with 
a blade on it like an office would use to open letters with. 
1 had seen that knife while I was sitting on the desk. I 
never dreamed about a knife. I thought talking things 
over with him, he would say, “Weakley, come back to work 
again, forget about it, I know I have drank, I know I 
gambled, I know my stock is short in the stockroom, come 
on back to work and forget about it” 

That is what I thought he was going to say. 

He told me that He went for his pocket In the scuffle 
we knocked the knife, one thing and another, the papers 
and this knife fell in the floor. He went for his pocket, 
jerked on me, gritted his teeth. I went to my [565] pocket, 
got my gun, pointed the gun at him, pulled the trigger. 
Mr. Carnes hollered, he went to his left I remember 
shooting again, which must have been when I hit him in the 
head. Mr. Carnes dropped in the corner. I put my papers. 
and my gun in my pocket, walked out the office, pulled 
the door, which was locked, pulled the door to behind me, 
which locked it, walked on out, walked up to the corner of 
4th and F, got my car, made a circle, went back down F 
Street to 7th Street, turned south on 7th Street At that 
time I was watching for a policeman. If I see one, I 
wanted to tell him to come on, follow me to my home. I 
went south to Massachusetts Avenue, turned left, went to 
Lincoln Park, went through Lincoln Park to 11th, south 
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on 11th to G Street, which leads to my house on G Street, 
1217. 

I parked my car, went in the house, laid my gun up on the 
mantelpiece in the middle room, walked back out of the 
house, walked on out G Street across H Street, walked up 
to No. 5. I walked into No. 5 Precinct In fact, the only 
one I saw was Mr. Cuozzo, the desk sergeant, which I have 
known for a number of years. So Mr. Cuozzo looked over 
at me and laughed and said, “Hello, Lefty.” I said, 
“Good morning, Mr. Cuozzo.” He says, “Lefty, what can 
I do for you?” I said, “Mr. Cuozzo, have you had any 
report of a shooting or anything?” He says, “No, not 
to my knowledge, Lefty. Why, is there any shooting or 
anything?” 

[566] I says, “Yes.” He says, “You implicated in 
it?” I says, “Yes.” 

He says, “Oh, stop kidding me. Tell me what hap¬ 
pened. What is it?” I says, “Mr. Cuozzo, I actually 
shot a man awhile ago.” 

He says, “Where?” I said, “316 F Street” 

He says, “You didn’t?” I says, “Mr. Cuozzo, I did.” 

He says, “If that is the case, I have to call and see.” 

He went in the back or somewhere and come back and 
says, “Yes, there is a report out” 

The patrol wagon come and got me and took me to No. 9 
and on to Headquarters. 

Q Now, Mr. Weakley, had you been in Mr. Carnes’ office 
on other occasions? Had you been there on other occa¬ 
sions other than the morning of the 20th? 

A He and I alone? 

Q Yes. Had you ever been in his office before. 

A Oh, yes. Yes. 

Q All right Now, this knife that you have described 
is this the knife that was on the desk, had you seen that in 
the office before, or had you seen it used for any purpose? 

A Oh, yes, I have seen it in there. Evidently it was 
more or less kept on the desk, I imagine for opening letters. 

Q Now, did you ever know, do you know whether or not 
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[587] Mr. Carnes owned some kind of an ornamental, a 
small ornamental knife? 

A Yes, lie had a small knife, like yon would put on a 
ring, yon would put on a key- 

Q That was not the knife in this case? 

A No, this knife, I would say, approximately, with the 
handle open, which it was open, I would say it was six 
inches long, with the handle and the blade. 

[575] Q What was the trouble you had in June of 1949 
between you and Mr. Carnes? 

A I went to Mr. Carnes. Mr. Witmer and I pulled stock 
on the week end, and there was merchandise missing. 

Q How much merchandise was missing? 

A I don’t know the exact amount 

Q Approximately? 

A Well, it could have been $15. 

Q $15? 

A Bight 

Q As a result of this $15 shortage, what happened 
between you and Mr. Carnes? 

A Didn’t anything happen. We had a few words. All 
he said, “all you fellows are careless,” just had a few 
words. He said I am like the rest of them, careless. 

Q Was that written off, or did you have to pay anything 
because of that shortage? 

A We what we call pad, we put enough stuff in to cover 
that so it wouldn’t show up on the weekly inventory. 

Q In other words, the first discrepancy of $15 didn’t cost 
you anything? 

A No. 

Q All right 

A Yes, it did, later on. 

Q I will come to that. I am merely getting your first 
[576] difficulty. 

A That is right 

Q When was it again you had difficulty with Mr. Carnes 
over a shortage of any sort? 

A Say the following month. 
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Q The following month? That would be July. How 
much money was short at that time? 

A I don’t recall how much. 

Q Approximately? 

A Well, it could have been $25, $30. 

Q It could have been $50? Could it have been less 
than $25? 

A I will give yon an idea. Dnring that period of time 
np to Christmas it was $150 shortage. 

Q All right. I am talking about the second time yon 
had any difficulty. That was in July of 1949. Was it 
$25, or was it more than $25 yon were short? 

A I can’t say exactly the amount. 

Q Let ns estimate. 

A All right I would say $25, then. 

Q Because of that shortage, what happened? 

A We talked it over, and he said put in more stock. 

Q Then it didn’t cost you anything, is that correct? 

A At that time. 

Q It was written off? 

[577] A No, it wasn’t written up. Stock was added into 
my stock to make the stock off. 

Q It didn’t cost you anything? 

A Not at that time, no. 

Q All right That was July of 1949. When was the 
next time you had any difficulty with Mr. Carnes? 

A Well, August 

Q In August was it because of a shortage? 

A Every month. 

Q How much was that shortage? 

A We will say $15. 

Q $15? What happened to that $15? 

A Same as before. 

Q It was written off? 

A Well, not written off. 

Q Well, did it cost you anything? 

A Later on. It was accumulating up all the time. 

Q I am talking about up to July and August Did it 
cost you anything up to then? 
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A No money pnt out, no money involved. 

Q Bid Mr. Carnes ask yon to make any payment because 
of the shortages? 

A Not at that time. 

Q When was the next shortage? 

A The following month. 

[578] Q How much was that, estimated? 

A Well, we can say it was $38, $40. 

i Q This was September of 1949, was it? 

A Well, whatever month this followed. 

Q Bid yon make any payment because of that? 

A I did not 

Q Was that written off in the same fashion as previous 
shortages? 

A Stock was added in on my inventory to cover that, 
you understand. 

Q Carnes was taking care of you at that point, is that 
correct? 

A Wasn’t no taking care. He wouldn’t let me send my 
inventory in with a shortage to New Orleans, you under¬ 
stand. 

Q. I see. 

A I took it once with a $76 shortage, was going to send 
through so they would complain. Mr. Carnes asked me 
was I crazy, said, “What do you want to do, bring the whole 
New Orleans force up here? Go back. Add in enough 
merchandise on this to take care of that $76.” 

Q In short, you were making an adjustment, it didn’t 
cost you anything? 

A That is right. 

Q That is what we want to know. 

A That is right 

[579] Q When was the next shortage you had? 

A Each month. 

Q Each month? 

A Yes. 

Q When did the point arrive it cost you anything out of 
your own pocket because of these shortages? . 



83 


A It come to the point it was $150. 

Q When was that $150? 

A Sometime in the winter of 1949, before Christmas. 

Q That would have been October, November, December? 
A I couldn’t say what month it was. 

Q Before Christmas, after Christmas? 

A If I recollect—yes, it was before Christmas. . 

Q How much was it? 

A $150 

Q Did yon pay anything because of that $150? 

A Pardon? 

Q Did it cost yon anything ont of your own pocket? 

A Oh, yes. 

Q How much did it cost yon? 

A $150. 

Q Did yon pay that to Carnes? 

A That is right 

Q What did Carnes say to yon, what did yon say to him 
when yon gave him this $150? 

[583] A Back about, I believe it was in April—yes, 
April, I believe, it was I paid the $280. I paid the lump sum 
then. 

Q Yon paid $150 yon didn’t owe, and then yon paid $280 
in April. Yon turned over cash of $430, is that correct? 

A That is right 

Q And yon didn’t owe any of this money? 

A That is right 

Q When again did yon make any payment? 

A After that $2801 didn’t make any more. 

Q Didn’t make any more? 

A No, I didn’t make any more. 

Q Yon didn’t make any more payments at all? 

A No more. That was the last payment I made, $280. 

Q How about the $17.40 yon gave Witmer the evening 
of May 19 because yon were short? 

A That was for the week I left 
Q Was that the last payment yon made? 

A Bight here (indicating). That is right 
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Q Mr. Weakley, why didn’t yon qnit in December, 1949, 
when this man was pulling fast ones on yon, as yon allege? 

A Well, I tell yon, I felt like- 

Q No, answer the question. Why didn’t yon qnit? 

A I wanted to find ont where that shortage was coming 
from. 

[606] A That is correct. 

Q In the jargon of that trade, it means that yon were 
being let ont, isn’t that correct? 

A According to that, yes. 

Q Yon were on your way ont and yon knew it, is that 
correct? 

A No, I didn’t 

Q Well, yon- 

A I knew I was on my way, bnt Mr. Carnes hired me. 

Q Well, yon thought yon were being let ont of the serv¬ 
ices of the Bine Plate Foods, did yon not? 

A Well, to some extent 

Q Yon did think to some extent that yon were being 
let ont? 

A Yes, sure, I did. That is right 

Q Mr. Witmer checked the inventory with yon on the 
evening of May 19, the late evening, isn’t that correct? 

A That is right 

Q He found what he alleged to be a shortage of $17.40? 
It was $17, wasn’t it? 

A $17.44. 

Q I see, all right; we now have got it correct He said 
to yon, “Lefty,” as the boys used to call yon at the Bine 
Plate Foods, “I find that your records indicate yon are 
short $17.44”; is that correct? 

[624] Q Then how were yon four or five feet away from 
him when yon shot? Was Carnes stretching four or five 
feet?- 

A No; I was on top of the desk, and he was on the side 
of the desk, holding me or pulling me, and I went back 
[625] and got my gun. When I was pulling, he was over 
on the side going for his pocket 
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Q When you got that gun, isn’t it true that Carnes 
stepped back and let you go? 

A No, he never let go until I fired. 

Q When you fired? 

A Fired the gun. 

Q And he was four or five feet away when you fired the 
first time, and he still had ahold of you? 

A I mean his body, his body was that distance from me, 
but his arm was over the desk and had me. 

Q Were you pointing at his heart when you shot, or 
where were you pointing? 

A No particular place. I pulled the gun and fired. 

Q When you fired, what happened to Carnes? 

A Carnes went to his left, which would be to the south, 
and he hollered, something like, he made a noise. 

Q Did he holler, “He is shooting me”? 

A I don’t know exactly, in the excitement 

Q Then, you stood up and you fired three more times at 
Carnes as he was lying on the floor, isn’t that correct? 

A I only recall firing twice, and that is when- 

Q All right, when you- 

MR. LAUGHLIN: He hasn’t finished his answer. You 
don’t let him finish, Mr. Carey. 

[636] Q Didn’t you tell Sergeant Talbot you were going 
to see Mr. Carnes in order to get a letter of recommenda¬ 
tion that particular morning? 

A Mr. Carnes told me that Friday night when he says 
he couldn’t give me an interview that night, he was upset, 
so much work to do, would I come over in the morning at 
9:30 and he would write me a letter of reference. 

[669] GEORGE W. WITMER 

was called as a witness on behalf of the defendant and, 
having been previously duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q You have already been sworn? 

A Yes, sir. 
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Q Tfas anyone talked to yon today abont this case or 
yonr testimony? 

A No, sir. 

Q No police officer, or anyone like that? 

A No, sir. 

Q Now, Mr. Witmer, I hand yon Defendant’s Exhibit 7, 
and ask yon whether yon have ever seen that before! 

A Well, I don’t know if it is the same. To that effect 

Q First, I will ask yon have yon ever seen this 
[670] letter, Defendant’s 7 or a letter similar, one of 
similar content? 

A Yes, sir. 

Q Is that right? When? 

A Mr. Carnes called me in the office one day. 

Q And did yon have a conversation with Mr. Carnes 
abont that? 

A Yes, sir. 

Q Were yon asked as to whether yon wrote the letter? 

A Was I asked? 

Q Yes, by Mr. Carnes. 

A No, sir. 

Q Were yon asked as to who wrote the letter? 

A Yes, sir. 

Q What were yon asked abont that? 

A Well, I wasn’t asked abont it I mean I was told. 

Q I want to know what Mr. Carnes said. What did he 
say? 

A He called me in and just showed me that letter and 
told me to ask—right away he says—asked me if I knew 
who did it Then he asked me to ask Weakley. He thonght 
Weakley did it 

Q Did he say why he thonght Weakley did it? 

A He said—well, I asked him why and he told me why he 
thonght Weakley did it 

[671] Q Why did he say? For what reason did he think 
Weakley did it? 

A It was dne to this Mr. Turner’s account That is why 
he thought it 



Q Now, had you before that had any conversation or any 
discussion with Mr. Weakley about the writing of a letter? 

A About that letter? 

Q No, either this letter or a letter going forward to 
headquarters? 

MB. CABEY: I am going to ask you restrict it to this 
particular letter at this time, Your Honor. 

THE COUBT: Yes. Did you in reference to that letter 
there, did you suggest that Mr. Weakley write that letter 
to headquarters? 

THE WITNESS: Not to that one, no, sir. 

THE COUBT: I can’t hear you. 

THE WITNESS: Not to that one, no, sir. 

BY MB. LATOHLIN: 

Q Did you suggest to Mr. Weakley that a letter be 
written? 

A Well, he was around almost $300 difference in his 
report, and Mr. Weakley asked me what he should do about 
"it, and I told him if it was me I would get in touch with’ 
Mr. Culver and ask him to check my recap sheets. 

[681] Q I didn’t ask you that question, sir, but was 
there ever a time—put it this way. Did Mr. Bibbs know 
that you had suggested Weakley write a letter ? 

A I believe he did, yes, sir. I didn’t hide about it. 

Q How is that? 

A I didn’t- 

Q You didn’t lie about it? 

A I didn’t hide about it 

Q You felt it should have been done because things were 
bad there? 

A $300 short, $300. 

Q Other men were complaining too, weren’t they? 

A Yes, sir. 

Q Things were very bad. Now, then, Mr. Witmer isn’t 
it a fact then that on one occasion Mr. Hibbs was present 
and you emphasized the necessity of a letter going forward 
and correcting the situation? 
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[710] OPENING ARGUMENT ON BEHALF OF 

THE GOVERNMENT 

[729] He takes a gun and he fires once. He is heard 
screaming, “Help, he is shooting me,” and then we hear 
two shots, three shots and four shots. 

How many times must you shoot in order to make sure 
you have done your job? He did an efficient job. He did 
an expert [730] job. He did it so expertly he is being tried 
here for murder. That is how well he did his job on the 
morning of May 20, and we suggest to you the facts of this 
case are overwhelmingly and conclusively that this man 
should be convicted of the crime of first degree murder, and 
we ask you to bring in that verdict. 

[771] COURT’S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the 
defendant in this case, Luther R. Weakley, is charged in an 
indictment containing one count which alleges that on or 
about May 20,1950, within the District of Columbia, Luther 
R. Weakley purposely and with deliberate and premeditated -' 
malice, murdered Thomas G. Carnes by means of shooting 
him with a pistoL 

In other words, the defendant is before this Court 
charged with a criminal offense, that is, murder in the 
first degree. 

It is the contention of the Government, ladies and gentle¬ 
men of the jury, that the defendant shot Thomas Carnes 
with a loaded pistol and that the wounds resulted in 
Thomas Carnes’ death shortly thereafter, the shooting 
having taken [772] place in the District of Columbia. 

The defendant has not denied that he shot Carnes, but 
says that he did so in self-defense. 

Before discussing the charge in detail, ladies and gentle¬ 
men of the jury, I should like to summarize for you the 
general principles of law that must govern you in determin¬ 
ing the issues of this case. 

As you know, it is your function to determine whether 
the defendant is guilty or innocent. 
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It is the duty of the Court to instruct you in the law 
governing the case, and you are bound and obligated to 
follow the Court’s instructions as to the law, and to take 
the law as the Court gives it to you. 

You, on the other hand, are the sole judges of the facts 
in the case, and in this respect the Court cannot be of any 
assistance to you whatsoever. You must determine the facts 
for yourselves based solely on the evidence presented in 
this case and decide the issues of fact in accordance with 
your own recollection of the evidence. In other words, the 
final decision as to the facts is entirely within your province. 

The fact that a defendant is charged with a crime and 
that he has been indicted by a grand jury is not to be taken 
as an indication of his guilt The only object and purpose 
of an indictment in a criminal case is to inform the defend¬ 
ant of the cause of the accusation against him. It does 
not amount [773] to evidence in any degree whatsoever and 
the only purpose for which it can be considered by you is 
to determine the charge of which the defendant is accused. 

In other words, ladies and gentlemen of the jury, it is 
merely an allegation preferred by the Government against 
the defendant, each material part of which must be proved 
and proved beyond a reasonable doubt. 

This defendant is presumed to be innocent. That is one 
of the safeguards that surround defendants accused of 
crime in our system of jurisprudence, and that presumption 
stays with him throughout the progress of the trial until 
such time as it is overcome by evidence establishing his 
guilt beyond a reasonable doubt 

It is incumbent upon the Government to establish beyond 
a reasonable doubt each and every essential allegation of 
the indictment returned against the defendant in this case, 
and in this connection, you are instructed that a reasonable 
doubt may be defined to mean such a doubt as would leave 
a juror’s mind, after a careful and candid investigation 
of all the facts and circumstances, so undecided that he 
or she is unable to say that he or she has an abiding con¬ 
viction of the defendant’s guilt, or such a doubt as in the 
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graver and more important transactions of life would cause 
a reasonable and prudent man to hesitate and pause. 

The law does not require that proof of a crime be made 
[774] to a mathematical certainty or beyond all possibility 
of mistake. It does not permit men to be convicted of crime 
on mere suspicion or possibility of guilt. 

In order to justify conviction, the evidence should be 
such that when you have considered it carefully and applied 
to it your sound and conscientious judgment as reasonable 
men and women, you can say that you have no reasonable 
doubt of the guilt of the defendant If it falls short of 
convincing you to that extent, this defendant should be 
given the benefit of that reasonable doubt and found not 
guilty. 

A reasonable doubt may arise not only from the evidence 
produced, but also from a lack of evidence. The law does 
not impose upon a defendant the duty of producing any 
evidence. The burden is always upon the prosecution to 
prove the accused guilty beyond a reasonable doubt of 
every essential element of the crime charged. A defendant 
has the right to rely upon the failure of the prosecution 
to establish such proof. 

In order to establish proof beyond a reasonable doubt, 
the evidence must be such that you would be willing to 
act upon it in the most important of your own affairs. You 
are not to convict a defendant on mere suspicion or 
conjecture. 

If after an impartial comparison and consideration of 
all the evidence you can candidly say that you are not 
satisfied that the defendant is guilty, you have a reasonable 
doubt and under those circumstances it would be your 
duty to return [775] a verdict of not guilty. 

If after such comparison and such consideration of all 
the evidence as you have heard it from the witness stand 
you can say.that you have an abiding conviction of the 
defendant’s guilt, such as you would be willing to act 
upon in the more weighty and important matters in your 
own affairs, then you have no reasonable doubt, and it 
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would be your duty under those circumstances to return 
a verdict of guilty. 

Suppose, ladies and gentlemen of the jury, you decide 
you are going to buy a washing machine, an electric wash¬ 
ing machine, and you have made up your mind that you 
are going to buy product A, and a neighbor of yours that 
night drops by the house and tells you she has just pur¬ 
chased an electric washing machine, product B. You then 
ask her why did she buy product B. Well, she says, “In 
product B not only do you have an electric washing ma¬ 
chine, but there is also an electric drier so that when the 
clothes are finished they are dry.” Your product doesn’t 
have that So you hesitate and pause and then ask your¬ 
self, “Well, now should I still get product A, in view of 
the fact that product B has an attachment which is ad¬ 
vantageous to me,” and so you have a doubt in your mind 
whether you should buy A. Now, that doubt that you have 
under those circumstances is a reasonable doubt 

In determining whether the Government has established 
the charge against the defendant beyond a reasonable doubt 
[776] you will weigh and consider the evidence, the testi¬ 
mony, rather, of all the witnesses who have testified before 
you, and you will consider all the circumstances concerning 
which we have evidence. 

You will be governed solely by the evidence as you have 
heard it from the witness stand, for you are the sole judges 
of the credibility of the witnesses. You will determine 
whom to believe and whom to disbelieve. 

In determining whether to believe the testimony of any 
witness, and in weighing the testimony of any witness, you 
may consider the demeanor of the witness on the witness 
stand. You may consider the witness ’ manner of testifying, 
whether the witness impressed you as a truth-telling in¬ 
dividual or whether the witness impressed you as having 
an accurate memory and recollection. You may also con¬ 
sider the question of whether the witness has an interest 
in the outcome of the trial. In determining what weight 
to attach to his or her testimony you may consider the 
probability or improbability of the testimony as told by 




92 


a particular witness and its harmony or incongruity with 
other evidence in the case that you find to be established 
beyond a reasonable doubt. 

If you believe from the evidence that any witness has 
deliberately testified in a false manner about a material 
fact that the witness could not reasonably have been mis¬ 
taken about, you are at liberty to disregard all the testi¬ 
mony of [777] such witness, or accept such part of the testi¬ 
mony that you deem worthy of belief. 

There is a rule of law that I should call to your attention 
and it is this, that if upon the whole evidence in this case 
there is any reasonable hypothesis or theory disclosed by 
the evidence consistent with the innocence of the accused, 
then you should find him not guilty. 

In other words, ladies and gentlemen of the jury, if you 
can reconcile the evidence as you have heard it from the 
witness stand with any reasonable theory consistent with 
the defendant’s innocence, this should be done, and in that 
case your verdict should be not guilty. 

You are also instructed that there has been received in 
evidence testimony as to the good character of the de¬ 
fendant and you are instructed that the circumstances of 
a case may be such that an established reputation of good 
character will alone create a reasonable doubt, although 
without it the other evidence would be convincing of the 
defendant’s guilt 

Proof of good character, ladies and gentlemen of the 
jury, is not proof of innocence. It may be sufficient to 
create a reasonable doubt 

There has also been introduced in evidence, ladies and 
gentlemen of the jury, a conviction of the defendant for 
housebreaking. That is used to go to the credibility of 
the witness’ testimony. You are instructed that the only 
purpose of [778] receiving this evidence is to affect the 
credibility of the defendant and it was received for no 
other purpose. 

In other words, ladies and gentlemen of the jury, it was 
not introduced for the purpose of showing to you that 




because the defendant was guilty of a previous crime that 
it follows, therefore, that he must be guilty of this one. 
The only purpose is to go to the credibility of the witness, 
for you to determine whether or not you place as much 
credence in the testimony of a person who has been con¬ 
victed of crime as you would his testimony had he not been 
convicted of a crime. 

Murder in the second degree is an unlawful killing with 
malice, but without a purpose or intent to kill and without 
[779] premeditation and deliberation. 

Murder in the second degree differs from murder in the 
first degree in that murder in the second degree may be 
committed without a purpose to kill and without premedi¬ 
tation and deliberation. A killing under the influence of 
passion induced by an insufficient provocation may be mur¬ 
der in the second degree, or an unintentional killing may 
be murder in the second degree if it is accompanied by 
malice. 

Now, you will notice these degrees of homicide, because 
homicides are divided into felonious homicides, on the one 
hand, and excusable or justifiable homicides, on the other. 
No criminal responsibility attaches to an excusable or a 
justifiable homicide. It is only the felonious homicide. 

Now, these felonious homicides are divided into two 
classes, also, murder and manslaughter, and murder is 
also divided into two classes, first degree murder and sec¬ 
ond degree murder that I have just explained to you. 

In both the first degree murder and second degree mur¬ 
der, there is a necessary element called malice. What 
do we mean by malice! We do not use the term malice in 
its popular sense. Legally speaking it does not necessarily 
mean a malicious purpose or a personal hatred or hostility 
towards the deceased. Malice in the eyes of the law is a 
state of mind. It shows a heart that is unmindful of social 
duty, a heart fatally bent on mischief. It may be that 
which permits a man to do [780] an injurious act wilfully 
to the injury of his fellow-man. It may be express or it may 
be implied. That is, in murder in the second degree it 
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may be implied, for in murder in the first degree it must 
be express. It denotes a wicked and corrupt disregard of 
the lives and safety of others, a failure to appreciate social 
duty. 

If you believe and believe beyond a reasonable doubt 
that the defendant, Luther R. Weakley, killed the deceased, 
Thomas Gr. Cams, with malice aforethought, bearing in 
mind the definition of the term malice as I have given it to 
you, but without premeditation and deliberation, even 
though there was no purpose to kill, it would be your duty 
under the law to return a verdict of guilty of murder in 
the second degree. 

Now, the other homicide is manslaughter. Manslaughter 
is the unlawful killing of a human being without malice 
aforethought and without premeditation or deliberation. 
If the killing is committed in a sudden heat of passion 
caused by an adequate provocation, that is, a sufficient 
provocation, [781] the crime is manslaughter. It is a dis¬ 
tinct offense. It is not a degree of murder, but it is a 
homicide. 

In order to reduce murder to manslaughter, ladies and 
gentlemen of the jury, the passion must be of such degree 
as would cause an ordinary man to act on impulse and 
without reflection. Passion resulting from fright or terror 
may be sufficient, but mere words and gestures are not 
sufficient provocation to reduce the crime of murder to 
manslaughter. A blow or personal violence may consti¬ 
tute adequate provocation, but a trivial or slight assault 
entirely disproportionate to the violence in retaliation is 
not adequate provocation. In addition to an adequate 
provocation there must be passion and hot blood caused 
by the provocation, so that if you believe and believe beyond 
a reasonable doubt that Luther R. Weakley on the day in 
question in the District of Columbia killed Thomas G. 
Carnes in a sudden heat of passion caused by an adequate 
provocation, as the Court has explained those terms to 
you, and without malice and without premeditation and 
deliberation, it would be your duty under the law to return 
a verdict of guilty of manslaughter. 
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Now, of course, if yon have any reasonable doubt about 
the elements of first degree murder, second degree murder 
or manslaughter, then you must return a verdict of not 
guilty. 

Now, the defendant contends, ladies and gentlemen of 
the jury, .that what he did, he did in self-defense. The right 
of [782] self-defense is founded upon necessity, real or 
apparent It is a right founded upon the law of nature 
which existed before the formation of society, and while 
every individual is presumed to have surrendered to society 
his right to punish for crime and for the infraction of in¬ 
dividual rights, the possession and exercise of the right of 
self-defense between individuals is still deemed to be neces¬ 
sary to personal safety and security and not incompatible 
with the public good. 

What, then, is sufficient to constitute self-defense? If 
you believe, ladies and gentlemen of the jury, from the 
evidence that the defendant was so circumscribed or so 
situated that he honestly believed, and that he had a reason¬ 
able ground for such belief, and that belief is substantiated 
by the evidence in this trial, that he could not save himself 
from serious bodily harm except by attacking and possibly 
killing Thomas Carnes, then he had a right to protect 
himself, and if he acted under those circumstances, you 
should return a verdict of not guilty. 

If you have a reasonable doubt about it, you must give 
the benefit of the doubt to the defendant and acquit him. 

If you believe from the evidence that the defendant, 
Luther R. Weakley, shot the deceased while in the act of 
reasonably defending himself from the deceased, then your 
verdict should be not guilty. 

As I told you, the right to kill in self-defense is 
[783] founded on necessity, real or apparent, and can only 
be resorted to when the circumstances are such as to war¬ 
rant a reasonable belief in him assaulted that the killing is 
necessary to preserve life or to protect himself from great 
bodily harm. 

You are instructed that a man may repel force by force 
in defense of his person against one who manifestly intends 



or endeavors by violence which arises to either kill him 
or do him serious bodily harm. He is not obliged to re¬ 
treat, but may pursue his adversary until he has secured 
himself from all danger, and if he kills him in so doing it 
will be justifiable self-defense. If the defendant was in 
great fear of bodily harm or possible death, then he, of 
course, may stand his ground to the extent of taking his 
assailant’s life if it is necessary in order to protect himself. 

Now, by that, ladies and gentlemen, that is, self-defense 
from a danger means a present danger of immediate grave 
injury to the person which might maim him, or that would 
be permanent in character or which might produce death. 
If the defendant had good reason to believe and did believe 
that the decedent designed to do him great bodily harm 
and that such design was about to be accomplished, he 
had a right to act on appearances and shoot the decedent 
to prevent the accomplishment of such design, even though 
such shot resulted in decedent’s death, and could use any 
means that appeared reasonably necessary [784] under the 
circumstances and, of course, in this respect you may con¬ 
sider the relative sizes of the deceased and the defendant. 

In order to assert, of course, self-defense as an excuse 
Or justification for a homicide, the defendant must have 
been in imminent danger of death or great bodily harm at 
the time of committing the homicidal act, or must have had 
reasonable grounds for believing and did in good faith 
believe that he was in such peril, and that the killing was 
necessary to avert such peril, and must have had no reason¬ 
able means of avoiding either death or injury. 

[785] You are instructed that the verdict, of course, 
must represent the considered judgment of each juror. In 
order to return a verdict it is necessary that each juror 
agree thereto, and your verdict must be unanimous. It is 
your duty as jurors to consult with one another and to de¬ 
liberate with a view of reaching an agreement, if you can 
do so without violence to your personal or individual judg¬ 
ment. Each of you must decide the case for yourself, but 
do so only after a consideration of the evidence with your 
fellow-jurors. In the course of your deliberations, do not 
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hesitate to change an opinion when convinced it is erro¬ 
neous. But do not surrender your honest convictions as 
to the weight or effect of evidence solely because of the 
opinion of the other jurors or for the purpose of returning 
a verdict. 

Briefly speaking, ladies and gentlemen of the jury, you 
may return any one of four verdicts in this case, and the 
manner in which I direct you that you may return the 
verdicts is not to be considered by you, or which verdict 
I speak of first is not to be considered, because the Court 
has no desire to indicate what I think your verdict ought 
to be, but if you believe beyond a reasonable doubt that 
the defendant purposely killed Thomas Carnes with malice 
and premeditation and deliberation, your verdict should 
be guilty as indicted. 

If you believe that the defendant killed Carnes with 
[786] malice, but without a purpose to do so and with no 
deliberation or premeditation, your verdict should be guilty 
of murder in the second degree. 

If you believe that the defendant killed Carnes as a 
result of hot blood caused by an adequate provocation, then 
that reduces the crime to manslaughter, and if you find 
there was no purpose to kill, no malice, no premeditation 
and deliberation, then you are instructed you should return 
a verdict of guilty of manslaghter. 

If you have any reasonable doubt about any one of those 
three, you must resolve that doubt in favor of the defendant 
and return a verdict of not guilty, or if you believe from 
the evidence that the defendant did what he did do acting 
in self-defense of his own life or possible serious bodily 
harm, then of course you must return a verdict of not 
guilty. 

Consider this case very carefully, ladies and gentlemen 
of the jury, because as counsel for both sides have told you, 
it is an important case, both from the standpoint of the 
defendant and the standpoint of the Government. 

Consider the evidence carefully and deliberately in the 
light of the instructions which I have given you and weigh 
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the evidence very carefully and deal with this matter as 
yon wonld in any other important matters that yon have 
occasion to decide in the conrse of yonr everyday lives. 
Analyze the evidence, sift the evidence, separate the evi¬ 
dence yon believe [787] from the evidence yon disbelieve 
and nse the same good sound common sense and the same 
approach and the same practical intelligence that yon wonld 
employ in determining any important matter of yonr own 
life in order that yon may reach a considered judgment 

As yon know, ladies and gentlemen, yonr verdict as the 
Court has told yon, must be unanimous. 

[789] THE COURT: Mr. Foreman, has the jury 
agreed upon a verdict? 

THE FOREMAN: They have not 

THE COURT: Yon want further instructions? 

THE FOREMAN: Yes, sir. 

THE COURT: About what? 

THE FOREMAN: We wonld like to know the first de¬ 
gree and second degree charge, the difference between it 

THE COURT: Between the first and second degree? 

THE FOREMAN: Yes. 

THE COURT: Yon may be seated. 

As I told yon one time and I don’t of conrse, mind ex¬ 
plaining it to yon again, homicides are divided into two 
classes, murder and manslaughter, and murder is divided 
into two degrees, first degree and second degree. 

If a person kills another purposely with deliberate and 
premeditated malice, he is guilty of murder in the first 
degree. 

In order to constitute murder in the first degree there 
must be a purpose and an intent to kill. There must be 
[790] coupled with this purpose and intent to kill premedi¬ 
tation and deliberation. 

Now, that merely means that there is a turning over in 
the mind of the defendant a conceived plan or design 


99 


whereby he is going to take and does take a human life. 
That is murder in the first degree. 

Murder in the. second degree is an unlawful killing with 
malice but without a purpose or an intent to kill, and with¬ 
out premeditation and deliberation. 

Now, murder in the second degree differs from murder 
in the first degree in that murder in the second degree may 
be committed without a purpose to kill and without premedi¬ 
tation and deliberation. 

A killing under the influence of passion where the killing 
is induced by an insufficient provocation may be murder in 
the second degree, or an unintentional killing constitutes 
murder in the second degree if it is accompanied by malice. 

I explained to you what malice was, ladies and gentle¬ 
men of the jury, that we do not use the term malice in its 
popular sense but, rather, in a legal sense the law uses 
that word. It does not necessarily mean a malicious pur¬ 
pose or a personal hatred or a hostility towards the 
decedent. 

Malice in the eyes of the law is a state of mind that shows 
a heart that is unmindful of social duty, a heart that is 
fatally bent on mischief. 

[791] Now, those are the definitions of the distinction 
of murder in the first degree and the second degree. 

I am going to return you to your jury room, and if you 
have not agreed on a verdict by 7:00 o’clock the Marshals 
will take you to dinner and after dinner you may return 
to deliberate further. 

(At 6:17 o’clock pan. the jurors retired from the court¬ 
room.) 

(At 10:37 o’clock pan. the jury returned to the court¬ 
room.) 

THE COURT: Mr. Foreman, has the jury agreed upon 
a verdict t 

THE FOREMAN: The jury has not agreed on a verdict 

THE COURT: Are you hopelessly deadlocked! 

THE FOREMAN: I doubt it very seriously, sir. 
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THE COURT: You don’t need further instructions, I 
take it. 

THE FOREMAN: No, I believe not, sir. 

THE COURT: I will excuse you until tomorrow morning 
at 9:45. You will report in your jury room at that time. 

You will not further discuss or deliberate. 

You will talk with no one nor discuss the matter amongst 
yourselves or talk with members of your family about the 
case, nor read any newspaper, nor listen to any radio 
broadcast, and if anybody approaches any of you you will 
immediately [792] report it to the Court in the morning. 

[808] DIRECT EXAMINATION 

BY MR. LAUGHLIN: 

Q Mr. Berley, just for the record, again, state your full 
name. 

A George A. Berley, B-e-r-l-e-y. 

Q What is your occupation, sir! 

A I am employed as a Special Agent in the Federal 
Bureau of Investigation and I am assigned to the Federal 
Bureau of Investigation Laboratory at Washington, D. C. 

A You are familiar, I take it, Mr. Berley, so I won’t 
have to review everything in connection with your testi¬ 
mony in the Weakley case. 

A As I recall, yes, sir. 

Q We don’t have the exhibits here. When the case was 
turned over to you by the United States Attorney for your 
• report and examination, what were you asked to do? 

A I was asked to conduct examinations of the areas sur¬ 
rounding the holes to determine whether or not any powder 
particles were present. 

Q And who made that request of you? 

A That was made by the Metropolitan Police Depart¬ 
ment 

Q Now, were you asked at any time to determine whether 
the slugs in question came from the particular gun? 

[809] A I was not 



Q Did yon make an examination with that end in view? 

A I did not. 

Q Then yon are nnable to say now whether the sings 
in this case came from the pistol that was exhibited at the 
trial? 

A I am not 

Q And was turned over to yon, is that right? 

A That is right 

Q And yon are nnable to say as to whether or not the 
sings came from more than one pistol, is that right? 

A I never saw the ballets. 

MR. LAUGHLIN: I think that is alL 

THE COURT: Ton may step down. 

(Witness excused) 

[819] THE COURT: I think a week from today at 
ten o’clock. 

There is one point that has been overlooked which came 
to me, and that is this, and I think that both counsel 
[820] might look into it in the meantime. 

In the early days, as yon know, the Court of Appeals 
ruled that in a murder in the first degree, that no appreci¬ 
able time must elapse between the forming of the intent 
and the overt act, and then more recently the Court of 
Appeals reversed itself and held that an appreciable time 
must elapse between the formation of criminal intent and 
the overt act 

Now, that case came about as a result of an instruction 
given that no appreciable time must elapse. 

It is true that instruction wasn’t given in this case, that 
no appreciable time must elapse. Neither was any in¬ 
struction given that an appreciable time must elapse, be¬ 
cause when the Court instructed the jury as to first degree 
murder, that is to say, explained the elements of first 
degree murder, the Court explained the elements of first 
degree murder, and then said that in reference to first 
degree murder, and the record will bear this out, that there 


THE COURT: Yon don’t need further instructions, I 
take it. 

THE FOREMAN: No, I believe not, sir. 

THE COURT: I will excuse you until tomorrow morning 
at 9:45. You will report in your jury room at that time. 

You will not further discuss or deliberate. 

You will talk with no one nor discuss the matter amongst 
yourselves or talk with members of your family about the 
case, nor read any newspaper, nor listen to any radio 
broadcast, and if anybody approaches any of you you will 
immediately [792] report it to the Court in the morning. 

[808] DIRECT EXAMINATION 

BY MR. LAUGHLIN: 

Q Mr. Beriey, just for the record, again, state your full 
name. 

A George A. Berley, B-e-r-l-e-y. 

Q What is your occupation, sir! 

A I am employed as a Special Agent in the Federal 
Bureau of Investigation and I am assigned to the Federal 
Bureau of Investigation Laboratory at Washington, D. C. 

A You are familiar, I take it, Mr. Berley, so I won’t 
have to review everything in connection with your testi¬ 
mony in the Weakley case. 

A As I recall, yes, sir. 

Q We don’t have the exhibits here. When the case was 
turned over to you by the United States Attorney for your 
report and examination, what were you asked to do? 

A I was asked to conduct examinations of the areas sur¬ 
rounding the holes to determine whether or not any powder 
particles were present. 

Q And who made that request of you? 

A That was made by the Metropolitan Police Depart¬ 
ment 

Q Now, were you asked at any time to determine whether 
the slugs in question came from the particular gun? 

[809] A I was not 
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Q Did yon make an examination with that end in view? 

A I did not 

Q Then you are unable to say now whether the slugs 
in this case came from the pistol that was exhibited at the 
trial? 

A I am not 

Q And was turned over to you, is that right? 

A That is right. 

Q And you are unable to say as to whether or not the 
slugs came from more than one pistol, is that right? 

A I never saw the bullets. 

MB. LAUGHLTN: I think that is all 

THE COURT: You may step down. 

(Witness excused) 

[819] THE COURT: I think a week from today at 
ten o’clock. 

There is one point that has been overlooked which came 
to me, and that is this, and I think that both counsel 
[820] might look into it in the meantime. 

In the early days, as you know, the Court of Appeals 
ruled that in a mijrder in the first degree, that no appreci¬ 
able time must elapse between the forming of the intent 
and the overt act, and then more recently the Court of 
Appeals reversed itself and held that an appreciable time 
must elapse between the formation of criminal intent and 
the overt act 

Now, that case came about as a result of an instruction 
given that no appreciable time must elapse. 

It is true that instruction wasn’t given in this case, that 
no appreciable time must elapse. Neither was any in¬ 
struction given that an appreciable time must elapse, be¬ 
cause when the Court instructed the jury as to first degree 
murder, that is to say, explained the elements of first 
degree murder, the Court explained the elements of first 
degree murder, and then said that in reference to first 
degree murder, and the record will bear this out, that there 
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must be a turning over in the mind of the accused a pre¬ 
conceived design or plan to kill. 

I am of the opinion that that connotes that an appreciable 
time must elapse, but the Court didn’t say in so many words 
an appreciable time must elapse, and I think between now 
and Friday, counsel for both sides might look into that 
question. 

[886] Dec 6 TRIAL RESUMED, Same Jury: 

After hearing further of the evidence and the instruc¬ 
tions of the Court, alternate jurors Harry Parker and 
Jessie Fitzwater are discharged from further considera¬ 
tion in this case, the Jury retires to consider their verdict 
at 12:50 P.M. The Jury is excused at 11KK) P.M. to return 
into Court at 9:45 A.M. tomorrow morning to resume their 
deliberation. Attorney James J. Laughlin present. 
CURRAN J. Cert filed. 

[825] DIRECT EXAMINATION 

THE COURT: State your full name for the record, Mr. 
Parker? 

THE WITNESS: Harry Parker. 

BY MR. LAUGHLIN: 

Q Where do you live? 

A I live at 1536 Second Street, S. W. 

THE DEPUTY MARSHAL: Should the marshals who 
expect to testify be excused? 

MR. SOMMER: It may be well if the two marshals also 
be temporarily excused. 

THE COURT: Are they going to testify? 

MR. SOMMER: I have them under subpoena. They had 
custody of the jury. 

MR. LAUGHLIN: I didn’t know that 
BY MR. LAUGHLIN: 

Q You were a juror in the case of United States vs. 
Luther Weakley? 

THE COURT: Alternate. 





BY MR LATOHUN: 

Q I mean an alternate juror. 

A Yes, sir. 

Q Do you recall, Mr. Parker, when the case was—when 
the arguments were concluded! Do you recall that! I will 
put it this way. You recall the last day of the trial! 

A Yes, sir; I da 

[826] Q Were you excused from service! 

A Yes; I was. 

Q When were you excused from service! 

A I was excused, if I am not mistaken, just after the 
defense rested. 

Q After the defense rested! 

A Yes, sir. 

Q Yes. You mean after I completed my testimony. 

A That is right _ 

MB. LAUGHLIN: That is your recollection. All right 
You may inquire. 

[827] THE COIJBT: You mean when the jury walked 
out at the conclusion of the case you were told to take seats 
in the court! 

THE WITNESS: Yes, sir. 

BY MR SOMMEB: 

Q Mr. Parker, did you as a matter of fact remain in 
the courtroom after the twelve jurors who were seated in 
the box went out! 

A I did, sir. 

Q Did you at any time after the jury went out, the twelve 
jurors, join them again! 

A No; I didn’t 

[833] Q Will you state for the record, please, your fall 
name! 

A Jessie Marie Fitzwater. 

Q Where do you live, Miss Fitzwater! 

A 1413 Newton Street 

Q What street! 

A Newton. 
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Q Newton? That is Northwest? 

A That is right 

Q Yon were an alternate juror in Mr. Weakley’s case, 
were you not, Miss Fitzwater? 

A That is right 

Q Do you recall the final day of the trial? 

A That is right 

Q When the case was over. You remember when the 
Judge finished his instructions the last day of the trial? 
You recall that? 

A I remember the last day of the trial. 

Q Were you excused from service? 

A I was. 

Q Who excused you? 

A I don’t know. Someone said that the alternating 
jurors were excused. 

Q Who said that? 

A I couldn’t even say. I guess the Judge did. 

[834] Q Is it your recollection the Judge said that? 

A I couldn’t be right sure, but I think he diet 

Q Where were you seated when he said that? 

A Right there. 

Q Do you recall anything else he said? 

A He said that the jury was to go—no, he hadn’t given 
his talk yet It was just when you finished summing up, 
wasn’t it? 

Q I am asking you, Miss. 

A Well, I did not discuss it with anyone, and so I really 
forgot about it 

Q Do you recall did you at any time follow the other 
jurors out of the room? 

A No. 

Q On that last day? 

A No. 

Q You are sure of that, now, or are you in doubt about 
that? • 

A I am almost sure of it, because I don’t think the Judge 
had given his talk yet 
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Q Yon mean to say, then, yon were discharged before 
the judge gave his instructions? Is that your recollection? 

A Yes. 

Q Now, can yon tell me this? Do yon recall at any time 
did the Jndge tell yon yon were excused finally? 

[835] Yes; I think it was the Jndge. 

Q It wasn’t the clerk, was it? 

A I don’t know. I couldn’t be positive. 

Q Were yon at any time told to take a seat in the court¬ 
room, anything like that, or were yon just told yon were 
free to go? 

A We were free to go. 

Q Nothing was said to yon about taking a seat in the 
courtroom, is that right? 

A No. 

take a seat in the courtroom? ' 
went home. 

Q Immediately? 

A That is right 

Q And tell me this. Do yon recall whether yon were— 
any thanks or appreciation of the Court was given to yon 
for your services? 

A Well, they were in session. They couldn’t have, very 
welL 


THE COURT: Yon didn’t hear my instructions to the 
jury at all? 

THE WITNESS: No; I am sure I didn’t 
THE COURT: All right 
THE WITNESS: Is that all? 


[838] CROSS EXAMINATION 

BY MR. SOMMER: 

Q Mrs. Fitzwater, were yon present in the courtroom at 
the time the twelve jurors in the box filed out of the door? 
A No. 

Q Yon have no recollection of that at all? 

A No. 
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Q From the time you left the jury box, you at no time 
joined the other twelve jurors, did you? 

A I certainly did not. 

THE COURT: That is alL 

[862] THE COURT: There must be a turning over in 
the mind. 

MR. AHERN: You said there must be a turning over 
in the mind, but you didn’t comment as to whether that 
must take an appreciable time. 

THE COURT: No, and I didn’t say it did not have to, 
either. 

MR. AHERN: No, you just omitted that 

THE COURT: All right. 
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